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Check Certified Mistake Did Not Constitute 
Payment 


Under New York law, the giving stop payment notice 
drawer check before the bank’s certification precludes the 
certification having the effect releasing drawer from liability 
This because the certification this situation 
does not have the legal effect that “the drawer’s credit deposit 
with the drawee is, the extent the check, taken from his 
control and appropriated the payment the check. 


The bank this case, apparently overlooking the stop pay- 
ment notice, certified it, but now refuses honor the certifica- 
tion. that the check’s certification did not constitute 
payment. Under New York law the certification may 
revoked the bank the grounds mistake, the rights 
third parties not having intervened, and the certification under 
such circumstances does not have the effect releasing the 
drawer from liability the check. follows that the defense 
payment reason certification the check without 
merit. Condenser Service Engineering Co., Inc. Mycalex 
Corporation America, Superior Court New Jersey, 
Atl. Rep. (2d) 404. The opinion the court follows: 


Defendant gave plaintiff its check September 24, 1947 payment 
the contract price when the repairs were completed. The check was 
drawn New York City The Pennsylvania Exchange Bank. 
Defendant notified the bank stop payment the check. Thereafter 
plaintiff presented the check for certification and the bank, apparently 


NOTE—For similar decisions see Digest (Fifth Edition) §261. 
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overlooking the stop payment notice, certified it, but now refuses 
honor the certification. Plaintiff has brought suit the certification 
the City Court the City New York and the bank has interposed 
defense that the certification was executed mistake. Under New 
York law the mistake, proved, would complete defense, not 
appearing that the rights third parties have intervened. Baldinger 
Kupferman Mfg. Co. Manufacturers’-Citizens Trust Co. (App.Term 
1915), Misc. 94, 156 N.Y.S. 445; Metropolitan Life Ins. Co. Bank 
259 N.Y. 365, 182 N.E.18; President Directors Manhattan 
Co. Tunick, 134 Misc. 863, 237 N.Y.S. 230. 

October 1947 the present defendant, plaintiff, brought 
suit against the present plaintiff, defendant, the former Supreme 
Court, Passaic County, for damages for alleged defective repair the 
hydraulic press. The case was tried June 29, 1949, and judgment 
involuntary dismissal was entered July 1949 motion granted 
trial judge the close the testimony offered plaintiff that case, 
defendant here. Under Rule the judgment operated 
adjudication upon the merits the judgment does not otherwise pro- 
vide. The judgment was not appealed. 

the present suit defendant has pleaded (1) payment reason 
the certification plaintiff’s request the check September 24, 
1947; (2) defective performance the repair job, which defense 
plaintiff, way reply, has pleaded that the judgment July 1949 
the former Supreme Court action res adjudicata, and (3) defense, 
abandoned its brief and not further considered, that this action for 
the contract price barred for failure the plaintiff plead its claim 
way set-off the former Supreme Court suit. 

the first defense, the check itself was not payment because 
was not itself paid and the rule that check does not constitute 
payment unless itself paid except cases where positively agreed 
received payment. Grunt Zapeikov, 107 N.J.L. 148, 151 
780 (E. 1930); Cellized Floors Glen Falls Indemnity Co., 
Corporation, 107 Eq. 61, 151 612 (E. 1930); Freeholders 
Middlesex Thomas Martin, Eq. (Ch. 1869). Nor 
does the check’s certification under the facts this case constitute pay- 
ment. Defendant gave its stop payment notice before the bank executed 
the certification. Under New York law the certification may revoked 
the bank the grounds mistake, the rights third parties not 
having intervened, and the certification under such circumstances does 
not have the effect releasing the drawer from liability the check. 


The principle urged here the defendant the line cases 
that hold bank liable and the drawer the check 
discharged when the stop payment notice received the bank after 
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the certification executed not applicable. The legal effect the 
certification such case precisely though the money had been 
first paid the payee and charged the drawer’s account and then 
deposited the payee’s account. The result discharge the drawer 
from any further liability the check and substitute new contract 
between the holder and the bank the terms which the money 
called for the check transferred from the account the drawer 
the account the holder. Times Square Automobile Co. Ruther- 
ford National Bank, 649, 479, 134 Am. St. Rep. 811 
(E. 1909); Fiss Corp. National Safety Bank Trust Co. 
New York, 191 Misc. 397, 293 (1948). However, under 
New York law, which governs the incidents the certification contract 
here, the giving the stop notice the defendant before the bank’s 
certification precluded the certification having the effect releasing 
the defendant from liability drawer the check. Baldinger 
Kupferman Mfg. Co. Manufacturers’-Citizens Trust Co., supra. This 
because the certification this situation does not have the legal effect 
that “the drawer’s credit deposit with the drawee is, the extent the 
check, taken from his control and appropriated the payment the 
check.” Lipton Columbia Trust Co., 194 App. Div. $84, 185 
198, 203 (1920). 


follows that the defense payment reason the certification 
the check without merit. 


There remains for consideration the defense improper and defec- 
tive performance the repair job. That issue was mooted the case 
the former Supreme Court, Passaic County, appears from the 
transcript the record thereof supplied the plaintiff here this 
Court’s request. The defendant therefore barred the doctrine 
res adjudicata, properly raised plaintiff’s reply, from re-litigating that 
(App. Div. 1949); Phillips Klein, Super, 176, 555 
(1949). The transcript does not include any part the testimony. 
The pleadings, however, disclose that issue was squarely joined the 
dispute performance and the doctrine res adjudicata applies 
“not only every matter which was offered and received sustain 
defeat the claim demand, but any other admissible matter 
which might have been offered for that Hudson Transit Corp. 
(E. 1948). 

motion granted and defendant’s motion denied. 
Judgment will entered favor plaintiff and against defendant 
the sum $1,356.85 with interest and costs. 
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Consolidation Corporate Trustee with Another 
Corporation Did Not Cause Trusteeship Vacated 


Upon censolidation banking corporations and trust 
companies, the merging corporations, though they cease 
exist individual entities, are merged into and become integral 
parts the new corporation and though they therefore 
lack full formal legal existence, for the purpose performance 
their trust duties and obligations, they remain alive, 
permission the legislative body, new corporate entity. 
This has been decided the Illinois authorities. Moreover, 
this statute provides that any banking corporation under the 
laws any state may consolidated with national banking 
organizations located the same city and that the “corporate 
existence each the constituent banks and national bank- 
ing associations participating such consolidation shall 
merged into and continued the consolidated national bank- 
ing association and the consolidated association shall deemed 
the same corporation each the constituent institu- 
tions.” The statute provides further that “such consolidated 
national banking association, virtue such consolidation 
and without any order other action the part any court 
otherwise, shall hold and enjoy the same and all rights 

franchises, and interests, including appointments, 
designations, and nominations and all other rights and interests 
trustee, executor, administrator, registrar stocks and 
bonds, guardian estates, assignee, receiver, committee 
estate lunatics and every other fiduciary capacity, the 
same manner and the same extent such rights, franchises, 
and interests were held enjoyed any such constituent 
institution the time such consolidation. 

Otto Young who died 1906 named the First Trust 
Savings Bank Chicago trustee his residuary estate 
under his will executed 1905. This banking institution had 
been organized and was then being conducted behalf the 

stockholders and directors the First National Bank. The 


NOTE—For similar decisions see Digest (Fifth Edition) $132. 
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purpose its organization was provide the First National 
with trust department, inasmuch that time the power 
national bank administer trust was questioned. Despite 
the fact that was separate corporate entity, organized 
under the laws Illinois, the First Trust Savings was under 
the same ownership, control and management the First 
National. Promptly upon Young’s death, the First Trust 
entered upon the execution its powers and duties trustee 
under his will and continued until February 11, 1929, 
when, accord with Section the Illinois Banking Act, 
Ill. Rev. Stat. 1949, 12, consolidated with the 
Union Trust Company, another Illinois corporation endowed 
with statutory power administer trusts. The consolidated 
corporation, First Union Trust and Savings Bank, continued 
administer the trust. It, too, was owned, controlled and 
managed the same persons who owned, controlled and 
managed the First National. July 17, 1938, pursuant 
the authority granted the McFadden Act, 
84a, the First Union was consolidated with the First 
National and thence afterward the consolidated bank, the 
present defendant, the First National, continued perform 
the duties trustee imposed the will Otto Young exactly 
had been done the predecessor corporations. 


Under this state facts, plaintiff contended that when the 
First Trust was consolidated with the Union Trust Company, 
the office trustee, under the terms the will, thereby 
automatically became vacant and that the successor, from that 
time on, acted trustee son tort. The court found that 
inasmuch the testator was presumed know that consolida- 
tion might occur, necessarily contemplated that would 
occur and that, when consolidation did occur, intended what 
the law says, namely, that the functions the merging 
corporations would pass the new corporation. Therefore 
the contingency upon the happening which the right 
chancellor appoint trustee would come into existence has 
never occurred. This was decided the United States Court 
Appeals, Seventh Circuit, 179 Fed: Rep. (2d) 347, the 


| 
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case Korwin First National Bank Chicago, the 
following opinion: 


The issues presented upon these three appeals are essentially the 
same, namely, (1), whether plaintiff Margaret Korwin, individually 
and executrix the will Joseph Korwin, deceased, has such 
interest the trust estate Otto Young, deceased, justifies her 
maintenance the cause action, and, (2), whether defendant First 
National Bank Chicago has been acting trustee the estate with- 
out authority do. Each these questions was resolved favor 
plaintiff the District Court, which held that plaintiff devisee 
heir vested remainderman and has standing maintain the suit; 
that the trusteeship has become vacant, and that defendant bank should 
account trustee son tort. The facts essential thorough 
consideration these questions appear the District Court’s opinion 
reported Korwin First National Bank Chicago, C., 
Supp. 918. Related details appear the decisions this court 
Korwin First National Bank, Cir., 156 858. Consequently 
shall not reiterate except far necessary clarify our reasons 
and conclusions. 

Appellants contention that plaintiff owns such interest the 
estate Otto Young endows her with the right maintain this 
suit turns upon whether Stanley Korwin Stanley Young, 

sometimes known, received under the Young will vested estate. 
other words, appellants contend that the District Court erroneously 
interpreted the sixth clause Otto Young’s will concluding that 
conferred upon the grandchildren the testator vested rather than con- 
tingent remainders. That clause, insofar pertinent, reads: 
When the last survivor daughters shall have deceased and the 
youngest surviving child daughters shall have attained the age 
twenty-one (21) years all said trust estate then remaining the 
hands said trustee shall divided equal shares between grand- 
children, the surviving issue any deceased grand-child stand 
the place and receive the share which such deceased grand-child 
would have been entitled receive then living.” 

are the opinion that this clause contains such clear 
expression the testator’s intent enable court say, without 
resort precedent rules construction, that the remainders thereby 
created are contingent. the contrary, since contingency ex- 
pressed the language the gift itself, seems clear that, unless 
that portion the clause following the word “grand-children” imports 
contingency, the remainders were vested the testator’s grand- 
children the time his death. 

Although appellants argue that the language “the surviving issue 


- = 
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any deceased grand-child stand the place and receive the share 
which such deceased grand-child would have been entitled receive 
then “living” definitely evinces intent upon the part the testator 
that the gifts her grand-children should contingent upon their sur- 
viving the determination the trust, examination and analysis 
Illinois cases dealing with the effect language substantially like that 
quoted impels the conclusion that the contention must rejected. 
true that, prior 1915, number cases held that the existence 
clause providing that the children descendants deceased 
rmainderman should take the parent’s share made the remainder 
contingent. Bates Gillett, 132 Ill. 287, 611; Spendler 
Kuhn, 212 186, 214; Cummings Hamilton, 220 480, 
Byrd, 252 223, 293; these, Bates Gillett has since 
been overruled, part least; Dustin Brown, 297 499, 508, 130 
859; Crowley Engelke, 394 264, 272, 241, and 
the extent which People Byrd can relied upon somewhat 
clouded the fact that the will there involved was construed the 
basis the law New York rather than that Illinois, even though 
the court held the law the two states the same. And that the 
view expressed those cases was not then the settled view the 
court seems evident from the decision Siddons Cockrell, 131 653, 
586; Knight Pottgieser, 176 Ill. 368, 934, and 
1150, all decided prior 1915, which remainders were held 
vested despite the presence clause providing that the children 
descendants deceased remainderman should take the deceased 
parent’s share. 


Since 1915, think, the cases have uniformly held that 
such provision that under discussion does not prevent the remainder 
from vesting the death the testator but rather fixes the conditions 
upon which divestiture will occur and the executory gift over, e., the 
‘gift the descendants the deceased remainderman—take effect. 
Remmers Remmers, 280 93, 117 474; McBride Clemons, 
294 251, 128 383; Warrington Chester, 294 524, 128 
300 Ill. 508, 183 382; People Allen, 313 156, 144 800; 
Smith Shepard, Ill. 491, 368. See also Hodam 
Jordan, C., Supp. 183. 


course the District Court, construing the Young will, was 
bound follow the law Illinois last announced the Supreme 
Court that state, Erie Railroad Tompkins, 304 64, Ct. 
Glass Co., 311 U.S. 538, Ct. $47, Ed. 327. Thus determining 
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the effect given the clause, “the surviving issue any deceased 
grand-child stand place and receive the share which such 
deceased grand-child would have been entitled receive then living,” 
think the court below properly relied the rule announced 
Warrington Chester, 294 Ill. 524, 128 549, and Smith Shepard, 
Ill. 491, 368, rather than that People Byrd, 253 
Ill. 293. The decisions those cases, considered 
conjunction with the settled Illinois rules preferring vested rather than 
contingent interests, Riddle Killian, 366 Ill. 294, 300, 629, 
and favoring the early vesting estates, Murphy Westhoff, 386 
136, 140, led the District Court the conclusion that 
the remainders involved the present case were vested rather than con- 
tingent. The same considerations seem require this court 
affirm the judgment that respect. 

Appellants strongly urged that the words “would have been entitled 
receive then living” reflect intent upon the part the testator 
make survivorship condition the gift his grandchildren. 
think that the language quoted merely descriptive the “share” the 
surviving issue deceased grand-child are take and that just 
another way saying that the distribution per stirpes. this 
connection, must observed that, although substantially identical 
language was used the will Warrington Chester, 294 524, 526, 
128 549, the court failed adopt the construction now 
urged appellants. Nor does the fact that the substitutionary gift 
the “surviving” issue deceased grandchild, enable 
attribute the testator intent make survivorship condition pre- 
cedent the original gift his grandchildren, end which could very 
easily been attained the insertion the word “surviving” im- 
mediately before the word “grand-children” the sixth clause. 

Appellants argue that hold the remainders vested frustrate 
the intent the testator, evidenced consideration the entire 
will. They insist that his central purpose was keep the estate the 
hands his lineal descendants, and point the provisions the clauses 
four and five, which provide for disposition the income from the 
testamentary trust, illustrative such purpose. But argue that 
the testator, because limited the enjoyment the trust income his 
lineal descendants, intended follow the same pattern disposing 
the corpus indulge, think, non sequitur. Indeed the clarity 
the language with which the testator expressed his intention re- 
strict his lineal descendants the enjoyment the trust income, 
contrast with the language employed him disposing the trust 
corpus, weighs against appellants’ contention that was attempting 
follow the same scheme both instances. And finally, must 
remembered that the best guide the testator’s intent the particular 
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dispositive language used him. Here that language, though perhaps 
not plain some might desire, substantially equivalent that 
which Illinois construes creating vested remainder, subject 
divestiture only death with issue the period prior distribution. 
294 Ill. 524 128 549; Smith Shepard, 370 491 
368. the case Stanley Young, the event upon which divestiture 
was conditioned never occured, and his interest the corpus passed, 
jis death intestate, his heirs law, through one whom (his father) 
the present plaintiff claims. 

have remaining for determination the question propriety 
the District Court’s judgment the effect that the trusteeship created 
Otto Young’s will vacant and that defendant National Bank and 
its predecessors should account son tort. 


Otto Young died November 30, 1906, testate, his will having been 
executed 1905. Therein named the First Trust and Savings Bank 
Chicago trustee his residuary estate. This banking institution 
had been organized and was then being conducted behalf the stock- 
holders and directors the First National Bank. Young was one its 
directors. The purpose its organization was provide the First 
National with trust department, inasmuch that time the power 
national bank administer trust was questioned. Despite the 
fact that was separate corporate entity organized under the laws 
Illinois, the First Trust and Savings was under the same ownership, 
control and management the First National. Promptly upon Young’s 
death, the First Trust entered upon the execution its powers and 
duties trustee under his will and continued until February 
11, 1929, when, accord with Section the Banking Act, 
Ill. Rev. Stat. 1949, 1614, 12, consolidated with the Union Trust 
Company, another Illinois corporation endowed with statutory power 
administer trusts. The consolidated corporation, First Union Trust and 
Savings Bank, continued administer the trust. It, too, was owned, 
controlled and managed the same persons who owned, controlled and 
managed the First National. July 17, 1933, pursuant the 
authority granted the McFadden Act, Stat. 1224-1226 amended, 
Stat. 190, U.S. 34a, the First Union was consolidated with 
the First National and thence afterward the consolidated bank the 
present defendant, the First National, continued perform the duties 
the trustee imposed the will Otto Young exactly had been 
done the predecessor corporations. 


Under this state facts, plaintiff contended and the trial court 
found that when the First Trust was consolidated with the Union Trust 
Company, the office trustee, under the terms the will, thereby 
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automatically became vacant and that the successor from that time on, 
acted trustee son tort. 


one questions the validity either the consolidations that 
all assets belonging the trust estate did fact pass each instance 
the successor consolidated corporation. undisputed also that 
the consolidation July 17, 1933, under the McFadden Act, whereby 
the assets the First Union Trust and Savings passed the First 
National, was approved both the Auditor Public Accounts the 
State Illinois and the Comptroller the Currency the United 
States. 

The pertinent clause the will follows: “In the event that 
said trustee shall refuse qualify act, further act, trustee under 
this will, for any cause, successor trust, new trustee, may 
theory that the time the merger 1929, the original 
trustee, thereby, matter law, refused “to act” “further act” 
and that, therefore, under the terms the will, new authorized 
trustee could come into existence except appointment court 
competent jurisdiction. other words, plaintiff can not complain, 
the contingency mentioned the will never occured. That issue, 
turn, becomes entirely one whether, under the pertinent laws, the 
consolidations mentioned produced contingency contemplated the 
testator his will, upon the happening which the office trustee 
became vacant. Stated otherwise, court equity without power 
appoint trustee fill vacancy under this will vacancy never 
existed. 

early decision, Robertson City Rockford, 1859, 
Ill. 451, the city had authority lend money certain railroad 
but before the loan had been effectuated the railroad entered into 
consolidation. The court held the suit taxpayers enjoin the pro- 
posed loan the consolidated corporation without merit, saying: 
“When the legislature the same act which conferred the power 
city lend its credit each these companies, also empowered them 
consolidate their roads, must have been intended that the power 
the city might exercised after such consolidations, effectually 
before that event occurred.” The same thought persists throughout 
subsequent Illinois decisions and the public policy reflected various 
acts the legislature governing corporations and banking and trust com- 
panies. Thus, the present banking Act, enacted 1887, Illinois Revised 
Stats. (1947), Chap. 1614, Sec. 12, is: “Such change name, place 
business, increase decrease change par value capital stock, 
increase decrease number directors, managers trustees, 
consolidation one corporation with another, shall not affect suits 
pending which such corporation corporations shall parties; nor 
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shall such changes affect causes action, nor the rights persons any 
particular; nor shall suits brought against such corporation its 
former name abated for that cause.” 


decision typical the Illinois courts’ reasoning interpreting this 
statute Albers 301 App. 551, 220, 222. 
There, nonassignable guaranty favor one the constituent banks 
was held pass automatically upon consolidation the consolidated 
bank, the court saying: “The scheme that the corporation which 
merged with another should lose its identity only far its separate 
existence concerned and that should swallowed the other 
and become integral part thereof, carrying into the corporation which 
survived all its rights, powers, liabilities, and assets. The re- 
sulting bank possessed all the interests the former banks. 

(Emphasis supplied.) See also Scheidel Coil Co. Rose, 
484, 221, and Chicago Title Trust Co. Doyle, 
259 Ill. 489, 102 790, A., 718. the first 
the two cases last cited the court said: new corporation comes 
into existence having all the property, rights, powers and franchises, 
and subject all the duties and obligations, both constituent 


The essential, indeed, the decisive thought reflected legisla- 
tion and decisions that, though the separate legal 
existence merging corporation may terminate, its corporate 
powers pass the consolidated corporation, and its functions are 
continued the new corporation which constituent com- 
ponent part. not surprising, therefore, find the Supreme 
Court saying, Chicago Title Trust Company Zinser, 264 
105 718, 719, Ann. Cas. 1915 931, that where cor- 
porate trustee named will merged with another corporation, 
the consolidated corporation receives and retains all the property 
and functions each the original corporations which have become in- 
tegral parts the new corporation. There Etta Nelson had 
appointed the Real Estate Title and Trust Company executor 
her will and, before her death, that company had been consolidated 
with the Chicago Title and Trust Company. Pursuant and 
accord with the provisions the corporation statute 
which are all intents and purposes, the same those the 
Banking Act, the consolidated corporation, executor, sought 
procure decree specific performance upon contract belonging 
the original executor. Defendant contended that the Chicago 
Title and Trust Company had power authority act the 
testamentary trustee. The court disposed the contention say- 
ing first: “By the consolidation the Real Estate Title Trust 
Company and the Chicago Title Trust Company, the original cor- 
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porations ceased exist, and the appellee, the consolidated corpora- 
tion, acquired and succeeded all the facilities, property, rights, and 
franchises its component parts and became subject all the duties, 
obligations and conditions imposed upon them. Robertson City 
Rockford, Ill. 451; Chicago, Rock Island Pac. Co. Moffitt, 
Ill. 524.” Then, after referring the rule that trustee may not 
delegate his authority, the court continued: “The rule, however, can- 
not applied the case corporation, because the element trust 
the judgment and discretion individual entirely wanting. 
executor there can reliance upon individual discretion even upon 
the continuance the same administration. Etta Nelson, naming the 
Real Estate Title Trust Company executor and trustee, knew that 
its directors, officers, and stockholders might change from time time, 
and that the statute authorized consolidation the corpora- 
tion with any other corporation then existing that might thereafter 
organized. She therefore contemplated that these changes might 
occur, and that the Real Estate Title Trust Company might con- 
solidated with some other corporation such the Chicago Title Trust 
Company, and that would thereby cease exist and become com- 
ponent part new corporation. consolidation took place and 
new corporation was created from the original corporations, with en- 


larged capital stock and unimpaired franchises. The appellee was 
entitled execute the trust, and the chancellor did not err overruling 
the demurrer.” 


The underlying reason for this decision, obviously that every testa- 
tor presumed know that changes the structure corporate 
trustee may occur and have contemplated the possibility consolida- 
tion, change name other mechanical improvement modification 
the corporate structure. That testator bound such pre- 
sumption accord with the general doctrine that every citizen con- 
tracts and conveys property with that knowledge mind that the gov- 
ernment the sovereignty under which lives, may within its constitu- 
tional limits, authorize changes the public policy, whether 
determination the gold content the dollar other matters grow- 
ing out the police powers the state the constitutional power 
the United States, their respective fields. So, when Otto Young ex- 
ecuted his will, knew that that statute Illinois had authorized 
consolidation corporations authorized administer trusts. Therefore 
contemplated that such consolidation might occur under that statute 
for, under the law, was bound contemplate. When the original 
trust company merged with the second company 1929, each the 
merging companies became integral part the new corporation, 
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which succeeded all the rights and became bound discharge all 
obligations imposed upon each its integral component parts. 

said that the Zinser case distinguishable from this case. 
think can distinguished underlying principle. True, there the 
consolidation took place before the decedent died, but, the consolidated 
corporation was not legal continuing existence the corporate trustee 
actually named the will, did not stand its shoes, then the probate 
court had authority designate executor, for, under the statutes, 
that court may name executor only the person nominated the 
testator. the testator has designated executor the one named 
refuses fails act, the probate court can only appoint administrator 
with the will annexed. Consequently, the act the probate court, 
designating the successor corporation trustee, was recognition the 
continued existence the merging corporation, far functions and 
obligations were concerned, the new corporation part thereof. 
The provisions the will the Zinser case are not precisely the same 
those the present case, far naming trustee concerned, 
but the differences are not such distinguish the two cases 
principle. 

The significant thought, gather from the Illinois authorities, 
that, upon consolidation banking corporations and trust companies, 
the merging corporations, though they cease exist individual entities 
are merged into and become integral parts the new corporation and 
that, though they therefore lack formal legal existence, for the purpose 
performance their trust duties and obligations, they remain alive, 
permission the legislative body, new corporate entity. this 
are corroborated then Attorney General Kerner the State 
Illinois, Illinois Attorney General Reports and Opinions 1934 380. 
follows that, inasmuch the testator was presumed know that 
consolidation might occur, necessarily contemplated that would 
occur and that, when consolidation did occur, intended what the law 
says, namely, that the functions the merging corporations would pass 
the new corporation. Therefore the contingency upon the happening 
which the right chancellor appoint trustee would come into 
existence has never occurred. 

Thus far have dealt only with the effect the merger 1929. 
pass the consolidation the First Union with the First National 
1933, when, pursuant the McFadden Act, Title 12, 
the former merged with the First National. This statute provides 
that any banking corporation under the laws any state may con- 
solidated with national banking organizations located the same city 
and that the corporate existence each the constituent 
banks and national banking associations, participating such consolida- 
tions merged into and continued the consolidated banking 
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association and the consolidated association shall deemed the 
same corporation each the constituent institutions.” The statute 
provides further that such consolidated banking associa- 
tions, virtue such consolidation and without any order action 
the part any court otherwise, shall hold and enjoy the same and all 
rights property, franchises, and interests, including appointments, 
designations, and nominations and all other rights and interests trustee, 
executor, administrator, registrar stocks and bonds, guardian 
estates, assignee, receiver, committee estate lunatics and every 
other fiduciary capacity, the same manner and the same extent 
such rights, franchises, and interests were held enjoyed any such 
consolidation.” 


The only restriction that the act shall not apply the consolidation 
would contravene the laws the state, where the banks are located. 
Our attention has been directed laws the state 
which can said that such consolidation contravenes them. 
Indeed, Illinois has recognized the validity consolidation state and 
national banks prior enactment the McFadden Act. Thus, 
McRoberts Minier, 270 Ill. App. the court said: “The Banking 
Act this State, Cahill’s St. ch. 16a, grants State banks the right 
consolidate with each other and also with national bank upon comply- 
ing with certain conditions.” And First National Bank Lindberg, 
293 Ill. App. 474 page 481, 917, 920, the court announced: 
“It does not appear from anything called our attention, that was 
necessary specifically authorize the consolidation state bank with 
national bank give effect the powers and authorities conferred 
the national act. Therefore, the absence state statute pro- 
hibiting such consolidation, the national act applies and the basis 
the authority for the consolidation.” The Attorney General 
his opinions 1927, said: such consolidation the con- 
stituent corporations operation law cease exist and the new 
corporation accedes all rights, property, franchise and interest, in- 
cluding the right succession trustee, executor any other 
fiduciary capacity the same manner and the same extent was 
held and enjoyed the constituent banks.” conclude that there 
statute Illinois which any way contravenes such consolidation. 

The language the Act clear and explicit. Under the right 
the merging bank act trustee and its obligations trustee are 
continued the new corporation “to the same extent and the same 
manner” “as they were held and enjoyed any constituent institution 
the time such consolidation.” Thus, when Otto Young made his 
will, was charged with the knowledge not only that consolidation 
might occur Illinois under Illinois law but also that might occur 
likewise virtue federal statute thereafter enacted. Having been 
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charged with such notice, presumed have contemplated that, 
case any such consolidation, the duties trustee under his will would 
inevitably pass, functions integral part the new corporation, 
the consolidated corporation and continue existence it. 
conclude that the court erred finding that the First National not 
the duly authorized qualified trustee under the will Otto Young, with- 
the testator’s intention and contemplation. 

That portion the judgment declaring the trusteeship vacant, 
ordering the First National Bank and its predecessors account 
trustees son tort and appointing “special trustees pendent lite” 
reversed with directions proceed conformity with the views ex- 
pressed this opinion. all other respects the judgment affirmed. 


Garnishment Proceedings Against Bank 


Where bank did not have cross-demand against defendant 
the time plaintiff filed garnishment proceedings against 
bank which had deposit money belonging defendant, 
was held that bank could not defeat garnishment applying 
money defendant its hands note given defendant 
bank. The record discloses that defendant executed his certain 
promissory note bank February 21, 1947, and authorized 
bank its option any time appropriate and apply the 
payment the note any money defendant its hands. 
The aforesaid note its express terms was due thirty days 
after date and was executed the same day plaintiff filed 
garnishment proceedings against the bank. was held that 
the bank could not apply the money its hands the payment 
the note which had not yet matured. Weirich Hane. 
Court Appeals Ohio, Rep. (2d) 415. The 
opinion the court follows: 


The record discloses that February 21, 1947, the plaintiff-appellee 
filed petition seeking judgment promissory note which was 
attached the usual and regular power attorney the maker the 
note confess judgment. answer for the defendant was filed 
attorney law confessing judgment for the sum $160.93. the 
same day there was filed behalf the plaintiff-appellee affidavit 
stating that the Market Exchange Bank had its possession property 
the defendant consisting money deposit which was not exempt 
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from execution. the same day the plaintiff-appellee caused order 
issued The Market Exchange Bank appear and answer 
its liability the defendant. This order was served upon the bank 
February 24, 1947, which was the next business day. 

The record discloses further that February 21, 1947, Joe Hane, 
the defendant, executed his certain promissory note The Market 
Exhange Bank for the principal sum $350 which contained the follow- 
ing clause: “The undersigned hereby authorize and empower the 
said Bank, its option any time appropriate and apply the 
payment and extinguishment any the above named obligations 
liabilities whether now existing hereafter contracted, and any and all 
moneys now hereafter the hands said Bank, deposit other- 
wise, the credit belonging the undersigned, whether the said 
obligations liabilities are then due not due.” 


The aforesaid note its express terms was due thirty days after 
date. After the receipt the order appear and answer, but within 
the same business day, wit, February 24th, The Market Exchange 
Bank Company applied all the balance the account Joe Hane 
the payment his note. The Bank filed its answer the garnish- 
ment proceedings stating there was nothing due from the defendant, 
Joe Hane. this state facts the trial court issued the order 
appealed from. 

The sole assignment error relied upon the appellant-garnishee 
that under the evidence the Court erred ordering the 
garnishee pay into Court the sum $160.93. The Bank contend- 
ing that had right set-off and apply the deposit the defendant 
Joe Hane the debt due the appellant after service order aid 
have existed between persons under such circumstances that one had 
brought action against the other counterclaim could have been set 
up, neither can deprived the benefit thereof assignment the 
other, his death. The two demands must deemed compensated 
far they equal each other.” 


will noted that this section provides that when cross-demands 
have existed counterclaim set-off allowed. Now did the Bank 
have cross-demand against the defendant, Joe Hane, the time the 
process was served upon it? The note its express terms was not 
due and the Bank had not exercised its option apply this money 
the note. Under this state facts are the opinion that 
11321 has application. careful examination authorities noted 
the appellant discloses that each case the debt was due default 
some manner. Such not being the case the case bar, they are 
not applicable. 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts mvolving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Ownership Contents Safe Deposit Box 
Rented Jointly 


Brokaw’s Estate, Appellate Court Rep. (2d) 300 


Decedent and respondent jointly rented safety deposit box 
which each had equal access. Respondent, however, contributed 
nothing the contents the box. Some time later decedent wrote 
respondent stating “my idea having the box joint ownership 
was that did not get back wanted you have what there.” 
was held that the rental agreement together with the letter written 
decedent respondent did not constitute instrument writing 
required statute create joint tenancy. Furthermore, there 
was gift inter vivos since transfer contents box was 
conditional and uncompleted. gift causa mortis this case was 
revoked the recovery the donor. 


Haight, Goldstein Haight, Chicago, Chas. Lerch, Chicago, 
counsel, for appellant. 


Immel Immel, Chicago, Joseph Immel, Chicago, counsel, for 
appellees. 


FEINBERG, J.—The executrix filed her petition the Probate 
Court Cook County, making Ona Earll respondent, have deter- 
mined the ownership the contents safety deposit box rented 
the deceased during his lifetime. Upon hearing Probate Court, the 
petition was disallowed and the safe deposit company directed turn 
over the contents said box the respondent. Upon appeal the 
Circuit Court, the cause was heard upon stipulation facts and 
decree entered finding the property was the sole property the deceased 
and belonging the estate the deceased; that there was joint 
tenacy right survivorship created said property, nor was there 
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gift inter vivos causa mortis between the deceased and the 
respondent, and the respondent deliver the contents said 
box the executrix, from which decree this appeal prosecuted. 

From the stipulation facts appears that December 1942, 
deceased rented safety deposit box the Burlington Safe Deposit 
Company and signed rental agreement, the pertinent provision 
which is: “This lease for the above described box signed two 
more lessees and constitutes separate rental each; and either, all, 
any them, jointly and severally, shall have full access and con- 
trol the contents said box without further authority. The lessor 
shall not liable any event should any the contents said box 
misappropriated one more those having access. hereby 
declared that each the lessees has such interest the entire contents 
said box entitle him her possession thereof without liability 
anyone for misappropriating same. Each all the lessees may 
appoint deputy have access surrender said box”; that 
forwarded the rental agreement respondent for her signature, which 
she signed and returned the safety deposit company; that deceased 
paid the rental for the box for the year commencing December 1942, 
and respondent paid the rental from December 1943, date; and 
that respondent contributed nothing the contents said safety 
deposit box. 

The controlling question whether this rental agreement, together 
with the letters written deceased respondent, made part.of the 
stipulation, constitutes instrument writing within the requirement 
section the Illinois Revised Statutes, 1947, Ch. 76, par. 

February 1943, deceased wrote respondent: “Have intended 
writing you about the deposit box Chicago. You have the key. 
has $4500.00 Liberty Bonds and $600. cash. Also two savings 
deposit books two banks Chicago with $500 over each. 
idea having the joint ownership was that did not get 
back wanted you have what there. Helen well taken care 


August 1943, while the military service deceased wrote 
respondent: “As now stands you have equal access the box 
have and case should pass out you would the only one. The 
bonds are negotiable nothing more required. Several our men 
Chicago handle their deposit boxes the same way and for that 
reason. 


January 24, 1946, respondent wrote deceased: would never 
say anything more you about the contents the safety deposit 
box Chicago, but you really did not make very good provision about 
handling its contents case would have do. The stock and 
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bank deposits could only disposed your legal heir, heirs. 
You should either make will, give some one the family your 
power attorney. 


appears from the that December 26, 1942, very 
shortly after renting the safety deposit box, deceased executed will 
which named his wife, the executrix, sole legatee and devisee 
all his property. This will was not changed notwithstanding the 
letter respondent deceased dated January 24, 1946, which she 
called attention the unsatisfactory provisions about handling the 
contents the safety deposit box the event she would have it. 

The section the statute referred reads: “Except executors 
and trustees, and except also whereby will other instrument writing 
expressing intention create joint tenacy personal property 
with the right survivorship, the right incident survivorship 
between joint tenants owners personal property hereby 


That there was gift inter vivos causa mortis upon the facts 
disclosed clear. lacked the following necessary elements: (1) the 
gift must completed with nothing left undone; (2) the property must 
delivered the donor and accepted the donee; and (3) the 
gift must into immediate and absolute effect; and with gift 


inter vivos must unconditional. Suchy Hajicek, 364 502, 
511, 836. gift causa mortis revoked the recovery 
the donor. Williams Anderson, 288 App. 149, 154, 593. 

conceded respondent that the rental agreement and 
itself does not create joint tenacy with right survivorship 
the contents the safety deposit box, but she contends that the 
rental agreement and the letters deceased together constitute 
written instrument within the meaning the statute sufficient create 
joint tenacy with right survivorship. The contention respondent 
has been overruled the case Estate Wilson, 404 207, 
662. The letter written deceased dated February 
1943, strongly relied upon respondent creating joint tenancy 
with right survivorship, was nothing more than declaration 
deceased what thought the rental agreement meant, and his 
statement the letter that “if did not get back wanted you have 
what there” nothing more than attempted testamentary dis- 
position without compliance with the statute wills while retaining 
absolute control over his property. The Supreme Court Estate 
Wilson, supra, 404 page 216, page 667, said this 
cannot done. hold that the reasoning the Wilson case, 404 
Ill. page 212, 665, applicable the documents 
here relied upon creating joint tenacy. was there said: 
think the statute authorizes personal property held joint 


260 THE BANKING LAW JOURNAL 


tenacy with the right survivorship only exception the 
general provision abolishing survivorship personal property such 
cases. create the incident survivorship the parties must 
comply with the statute. There must transfer the joint tenants 
personal property. must identified and described. The 
transfer must written instrument specifying such the 
purpose, and finally, the property transferred money currency, 
the amount must specified the time title passes the joint 
tenants. There principle which are aware which permits 
the transfer undefined amounts money, varying from time 
time, the mere designating one party contract renting 
‘joint tenants with rights survivorship. 
never intended the words ‘instrument writing’ other than what 
ordinarily required for the purpose.” 


will noted that the Wilson case the rental agreement 


the direction the parties stamped thereon “joint tenants with right 
survivorship,” not present the rental agreement the instant case. 


The decree the Circuit Court affirmed. 
Affirmed. 
TUOHY, J., and NIEMEYER, J., concur. 


Proofs Claim Against Liquidating Trust Company 


Inland Properties Union Properties, Court Appeals Ohio, 
Rep. (2d) 409 


Where the names the did not appear creditors 
the books the trust company, notice mail was required 
given provided statute when the superintendent banks 
took over the liquidation the trust company. The plaintiffs have 
not alleged that they filed proofs claim and have not alleged that 
such claims have been rejected before actions were filed, and hence 
they not state good causes action their petitions. 


Wm. Arnos, South Euclid, Halliday, Cleveland, for plain- 


appellees Union Properties, Inc. 


Hugh Jenkins, Atty. Gen., Ziegler, Cleveland, for defendant 
appellees Supt. Banks Ohio. 


NOTE—For similar decisions see Digest (Fifth Edition) §169, 170. 


Ziegler, Cleveland, Sylvester Marx, Cleveland, for 
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HUNSICKER, appeals questions law cases 20905, 
20906 and 20907 were argued jointly and submitted the court 
single case. 


The trial court sustained demurrer each the third amended 
petitions amended interlineation, filed the defendants (ap- 
pellees) and rendered final judgment such demurrers favor the 
defendants (appellees). from those judgments that the plaintiffs 
have appealed this court questions law. 


The principal question before is: the third amended petitions 
amended interlineation state facts which set forth the causes 
action? 


These petitions are based the claim that the plaintiff was de- 
positor The Union Trust Company, Cleveland, Ohio, which 
June 15, 1933, was taken over banks Ohio 
for the purpose liquidation, under authority the Banking Act, G.C., 
Sec. 710-1 seq. 

difficult reading the several petitions filed the case de- 
termine exactly the nature the claims alleged, and detailed recita- 
tion here would serve useful purpose. each petition, the claim 
for money judgment against The Union Trust Company and others, 
for deposits made with the trust company the year 1929 and alleged 
have been withdrawn “illegally and fraudulently” officer 
the plaintiff companies. The petitions further allege that the deposits 
money made plaintiff company now appear “on the books 
said The Union Trust Company, obscurely” and that these plaintiffs 
were not mailed “notice required Sec. 710-90 the Gen- 
eral Code Ohio, notifying callng upon make legal proof 
its claim the time specified said Section 710-90 Subsection 3.” 


evident from reading the petition that plaintiffs were not 
depositors whose names appeared the books The Union Trust 
Company for such deposits had, the pleader alleges, been withdrawn 
before the superintendent banks took over the liquidation the 
trust company. The allegation that they were depositors whose names 
appeared “obscurely” effect that the plaintiffs were not creditors 
whose names appeared the books the trust company when taken 
possession the superintendent banks. 

Since the names the plaintiffs did not appear creditors the 
books the trust company, notice mail was required given 


Nowhere the petition there any allegation which says that 
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claim was filed the plaintiff with the superintendent banks 
also provided for subsection Sec. 710-90, C., nor there any 
allegation that the claim has been rejected. 

readily apparent that, before one claiming depositor-creditor 
may participate the distribution the assets the trust company, 
must present claim the superintendent banks who then will 
accept reject the claim made. the claim rejected the super- 
intendent banks, then the predicate laid for filing action 
court competent jurisdiction enforce such claim. 

The plaintiffs have not alleged that they filed proofs claim and 
have not alleged that such claims have been rejected before these ac- 
tions were filed and hence they not state good causes action 
their petitions. 

not find the other claimed error prejudicial. 


The judgments the common pleas court are affirmed. 
DOYLE, J., and STEVENS, J., concur. 


Want Consideration Defense Note Under Seal 


Palatucci Woodland, Superior Court Pennsylvania, Atl. Rep. (2d) 674 


note under seal imports consideration and creates legal 
obligation; follows that upon note under seal want considera- 
tion defense Pennsylvania. Where statute empowered wife 
make any contract that could validly made unmarried 
woman and removed the exception that she could not become 
accommodation maker endorser surety for another, was held 
that wife was fully empowered execute the note here involved 
without consideration moving directly her from the payee. 


Lafferty, Jr., Philadelphia, for appellant. 
Samuel Englander, Philadelphia, for appellee. 


Before RHODES, J., and HIRT, DITHRICH, ROSS, ARNOLD 
and FINE, JJ. 


FINE, Palatucci, appellee, entered judgment January 
1947, note the amount $1600.00 given Lewis Woodland 
and Elizabth Woodland, husband and wife. Lewis Woodland died 
June 1947. Execution issued the judgment March 1949. 
March 25, 1949, Elizabeth Woodland, appellant, filed her petition 
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open judgment averring that (1) she received consideration for 
the execution the note, and (2) she signed the note under duress. 
answer was filed denying the material averments the petition and 
depositions were taken. After argument the court below discharged the 
rule open judgment and this appeal followed. 


The depositions disclose that Lewis Woodland borrowed $1600.00 
from appellee, and gave him two checks therefor, one dated September 
1946, the amount $1000.00 and another check dated September 
17, 1946, the amount $600.00. The checks were deposited for col- 
lection the early part October, 1946, and were returned dishonored 
because insufficient funds. Upon the return the checks marked, 
appellee, about October 1946, called the Woodland home and 
exhibited the two checks the appellant. 

There some disagreement what was said during the conversa- 
tion the Woodland home between the appellant and appellee. Appel- 
lant stated the appellee threatened that she did not sign judgment 
note the amount the two checks ($1600.00), would have her 
husband arrested and prosecuted criminally for issuing bad checks; that 
she was compelled this duress execute the note. She 
“And then Mr. Palatucci told that had spoken one the of- 
ficers the bank about the checks being good and about husband 
issuing them. And told that husband arrested and 
prosecuted for issuing the bad checks. And asked him not any- 
thing because husband was very sick the hospital that time 
and had had heart attack, and thought any other excitement would 
very serious for him. told that husband and would 
sign note would give back the two bad checks which said 
husband had given him.” Appellee denied any threat was made. 
testified: “Q. Did you make any threats Mrs. Woodland that you 
were going have her husband arrested account these checks? 
No, sir, had reason because knew Mr. Woodland was man 
his word and anything turned out and would get back work 


Appellee further testified that result his conversation with 
appellant was mutually agreed she and her husband would execute 
note covering the indebtedness $1600.00, after the appellee prepared 
the note and mailed her. The evidence establishes that Mrs. Wood- 
land did receive the note mail and was then taken her the 
hospital where both she and her husband signed it. Mrs. Woodland 
then mailed the sealed note appellee about October 15, 1946. 
Upon receipt the note appellee then forwarded the two dishonored 
checks appellant mail. 
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make any contract that could validly made unmarried woman 
and removed the exception that she could not become accommoda- 
tion maker endorser surety for another. Hence, appellant was 
fully empowered execute the note here involved without 
tion moving directly her from appellee. 

Apparently, the appellant has abandoned her argument that lack 
consideration invalidated the judgment. She now says: “It conceded 
[her] that standing alone, the lack consideration did not invali- 
date the judgment since the note was executed under seal.” stated 
Shinn Stemler, 158 Pa. Super. 350, 352, 242, 243: “The 
note was under seal, and seal imports consideration and creates 
legal obligation; follows that upon note under seal want considera- 
tion defense Pennsylvania (citing cases).” Considering appel- 
lant’s concession and the form the note, need not labor the ques- 
tion show existing consideration. 

The appellant does urge substance that there was accrual 
benefit her and that such circumstance corroborated her position that 
duress was exercised upon her appellee secure the note. Whether 
not duress was resorted appellee may best gleaned from the 
pertinent conversations and the relationship the parties. Nowhere 
find either threat declaration intent arrest the husband; 
there were unfriendly impatient demands arguments. Appel- 
lant’s husband was stock broker’s customers’ man and appellee was 
his client,—one who retained absolute trust and confidence Woodland 
even after the checks were dishonored. The appellant herself knew ap- 
pellee prior their conversation about the checks and the note. 
had been neighbor the Woodlands Margate, New Jersey, the 
summer 1943, where they saw each other practically every day; 
had called their Philadelphia home number occasions. these 
circumstances would naturally follow that the appellee, knowing the 
husband was hospital, would convey any unfavorable information 
the wife rather than him, and probably would first suggest her 
how overcome the adverse situation. 

The testimony appellant merely the effect that Palatucci told 
her that her husband arrested and prosecuted. The appellee did 
not say that, they did not sign the note, would arrest Woodland. 
Cf. Union National Bank Dersham, W.N.C. 541. There evi- 
dence the appellant’s signature was induced fear that the alleged 
threat would carried out. recital the negotiations lead- 
ing the execution the note, which took approximately one week, 
end which were conducted use the mails, effectively repels any 
suggestion the alleged threats were persuasive. She had ample time and 
ample opportunity, she desired, consult counsel before executing 
the note question. 
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“Ordinarily, when proceedings have been commenced, threats 
arrest, prosecution, imprisonment not constitute legal duress 
avoid contract. The threats must made under such circumstances 
that they excite the fear imminent and immediate imprisonment.” 


Sulzner Cappeau-Lemley Miller Co., 234 Pa. 162, 167, 103, 
105, L.R.A., S., 421; Moyer Dodson, 212 Pa. 344, 937; 
Harris Tyson, Pa. 347, Am. Dec. 661; Cf. Restatement, Con- 
tracts 492, 493; Am. Jur., Duress and Undue Influence, 22, 
pp. 899-902. “It the declared law this state that avoid contract 
alleged have been procured intimidation must made appear 
that such intimidation existed either the result personal infirmity 
from circumstances likely coerce person ordinary firmness. 
The quality firmness assumed exist every person competent 
contract unless appears that reason old age other 
that the duress which prevents free action and destroys the ability 
refuse assent contract must imminent, without present means 
protection and such would operate the mind person reason- 
able firmness.” Molony Matthews, Pa. Super. 370, 372. 

The doctrine duress has broadened modern times but 
doubtful the record this case would disclose defense any 
jurisdiction, certainly not this. the case before there was 
threat expressly impliedly involved the words which appellant 
claimed were uttered the appellee. Moreover, threat bring 
action was made did not preclude the opportunity consult counsel 
before executing the note. There could duress where the contract- 
ing party free come and and consult counsel. 
Long, 338 Pa. 242, 904; Irwin Weikel, 282 Pa. 259, 127 612; 
Sulzner Cappeau-Lemley Miller Co., supra. 

“An application open judgment entered upon warrent 
attorney equitable proceeding governed equitable principles and 
addressed the discretion the court. appeal consider 
only whether the court kept within the bounds its discretionary 
power. Boyd Kirch, 234 Pa. 432, 366; Newtown Title Trust 
Co. Underwood, 317 Pa. 212, 177 27; Kaier Co. O’Brien, 202 Pa. 
153, 160, 760. oath against oath mere conflict 
evidence does not warrant the submission the issue jury. The 
evidence must carry such conviction truth convince the judge 
that the judgment should opened and jury trial awarded. Miel- 
cuszny Rosol, $17 Pa. 91, 176 Building Loan 
Ass’n Shenandoah Walukiewicz, Pa. 240, 241, 185 648, 649. 
order court below will not disturbed the absence clear 
abuse discretion. Oppenheimer Shapiro, 168 Pa. Super. 185, 188, 
The testimony taken the rule manifestly insufficient 
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justify the submission the question the jury and wholly in- 
adequate sustain verdict appellant’s favor. Cf. Jenkintown Na- 
tional Bank’s Appeal, 124 Pa. 337, Stoner Sley System 
Garages, 353 Pa. 532, 172. 


Order affirmed. 


Duly Authorized Agent Signing Instrument Not Liable 


Childs Hampton, Court Appeals Georgia, Rep. (2d) 291 


Where the instrument contains person adds his signature 
representative capacity, not liable the instrument was 
duly authorized. 

note was signed “E. Harold Hampton, Henry Hampton, 
Jr.” The note was printed form with space left for insertion 
facts peculiar each note, and the pronoun “we” was inserted with 
pen and ink the time the execution the note. construing 
the note the court found that the intention the parties was bind 
the principal, Harold Hampton, and that Henry Hampton, Jr., 
signed his name only the agent the principal. The form 
which the agent acts immaterial; the principal’s name disclosed, 
and the agent professes act for him, will held the act 
the principal. was not held material whether the word “we” was 
written the note question was the printed form. 


John Poole, Tifton, for plaintiffs error. 
Seymour Owens, Tifton, for defendant error. 


Syllabus Opinion the Court. 


GARDNER, J.—(a) This case arose Childs and Register, part- 
nership, hereinafter called the plaintiff, entering suit note against 
Henry Hampton, Jr., hereinafter called the defendant, before Justice 
the Peace. The summons had attached and part copy 
the note. The defendant filed general demurrer the summons. This 
demurrer was sustained and the case dismissed. Theretofore the plain- 
tiff offered amendment which was termed “second” count. This 
amendment was disallowed. Error assigned the certiorari the 
judgment disallowing this amendment. Upon final hearing the cer- 
tiorari, the Judge the Superior Court overruled and dismissed the 
stipulation the attorneys for the parties, all questions 
are eliminated except whether the Justice the Peace erred sustain- 
ing the demurrer. The stipulations are: whole case 
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cided few sentences the note, and with the considerate 
tion attorney for the defendant error, this joint statement will save 
the Court much reading. The material parts the note are follows: 
‘Tifton, Georgia. May 1947. before the Ist day October, 
1947, promise pay the order Childs and Register, the sum 
one hundred sixty-two and 50/100 dollars, Tifton, Georgia, for value 
received.... (Signed) Harold Hampton, Henry Hampton, Jr.’ 
The note was printed form with space left for insertion facts pe- 
culiar each note, and the pronoun ‘we’ was inserted with pen and ink 
the time the execution the note. 


“The foregoing excerpts from the note presents the court all the 
data the question whether not the defendant Henry Hamp- 
ton, Jr., became personally liable thereon, whether was signing 
merely for Harold Hampton; being further agreed that the de- 
fendant Henry Hampton, Jr., signed both names. 


“The above agreed joint facts according 
Rule 20.” 


will thus observed that accordance with this stipulation the 
only question whether the defendant bound the note which was 
signed “E. Harold Hampton, Henry Hampton, Jr.” The plaintiff 
contends that the note was the individual undertaking Henry 
Hampton, Jr. The defendant contends that Henry Hampton, Jr.. 
signed agent for the disclosed principal, Harold Hampton, and 
therefore was acting for Harold Hampton, agent, and that the 
defendant not bound his individual capacity. 

(c) The plaintiff contends that since the pronoun ‘we’ was inserted 
the note that both Harold Hampton and Henry Hampton, Jr., 
the defendant, were severally and individually bound. support this 
contention our notice called the Code, 4-409, follows: “All 
agents, express undertaking that effect, may render themselves 
individually liable. Our attention also called the case 
Phinizy Bush, 129 Ga. 259, 260: “An agent may ex- 
pressly contract his own credit, and bound, even though his princi- 
pal known.” Our attention also called the case Smith Bell, 
Ga. 919, wherein was held that the writer the following note 
therein bound himself surety: “If Henry Weaver should purchase any 
the negroes Langford’s estate, expect stand his security 
desires it, and will taken. [Signed] Bell.” Counsel also calls our 
attention the Code, 4-406, follows: agency known, 
and the credit not expressly given the agent, not personally 
responsible upon contract. The question whom credit given 
question fact decided the jury under the circumstances 
each case.” have carefully studied the principles law set 
forth these Code sections and the principles Jaw dealt with the 
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decisions cited, and have come the conclusion that they not 
applicable nor controlling under the facts the instant case. will 
now endeavor demonstrate why they are not. 

(d) The Code, 20-704, subsection provides: “The construction 
which will uphold contract whole and every part 
preferred, and the whole contract should looked arriving 
the construction any part.” the same effect see Spooner Dyke, 
174 Ga. 767, 163 889; Lytle Scottish American Mortgage Com- 
pany, 122 Ga. 458, 402; Benson Bros. Co. Johnson 


contract before that the intention the parties was bind the 
principal, Harold Hampton, and that Henry Hampton, Jr., signed 
his name only the agent the principal. 


The Code, 102-102, subsection provides: singular plural 
number shall each include the other unless expressly excluded.” 
not deem material whether the word “we” was written the note 
question was the printed form. find authority that would 
make this distinction material. find this connection Code, 4-304, 
which provides follows: “The form which the agent acts im- 
material; the principal’s name disclosed, and the agent professes 
act for him, will held the act the principal.” 
further wish call attention this connection the case Spiller- 
Beall Hirsch, Ga.App. 450, 587, which the court said: 
note form, ‘We promise pay’ etc., ‘and, whether maker, en- 
dorser, surety, severally agree pay all costs collection,’ reciting 
that ‘given under the hand and seal each party,’ and signed, 
one line, ‘Spiller-Beall Company (L.S.)’ and directly below, the next 
line, ‘R. Spiller, the note the corporation, and not the 
joint note Spiller-Beall Company and Spiller.” will noted 
that that case identical with the case bar except the word “Presi- 
dent” added after the name instead the word “by” before 
the signature the agent office. Both indicate that the defendant 
here and the president there were acting for disclosed principal. See 
also the case Mobley Childs, Ga.App. $86, 159 S.E. 122, the 
same effect. the case Gill Tyson, Ga. 161, the principle 
laid down the effect that where there disclosed principal and the 
agent purports sign for the principal, and there nothing indicate 
that the agent individually bound, the obligation the 
principal and not the individual obligaton the agent. The case 
Tiller Spradley, Ga. $5, cited the last above cited case and 
point here. wish call attention also this connection the 
provisions the Code, 14-220, follows: the instrument 
contains person adds his signature words indicating that 
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not liable the instrument was duly authorized, but the mere 
addition words describing him agent, filling representative 
character, without disclosing his principal, does not exempt him from 
personal There nothing the pleadings here indicate 
that the defendant was not authorized sign for his disclosed principal. 

must kept mind that are not here dealing with 
fictitious non-existent principal. That another question, and 
have fully dealt with that principle the case Dixie Drive Yourself 
System Lewis, Ga.App. 236, S.E.2d 843. 

The assignments error are without merit. 

Judgment affirmed. 


MacINTYRE, J., and TOWNSEND, J., concur. 


Joint Bank Accounts Dissolved 


Stark Central Savings Bank, Supreme Court, Supp. (2d) 805 


Courts equity have always recognized the right dissolve 
jointly owned bank acounts severance partition where the 
status the parties who had established the accounts has changed 
degree where they can longer enjoy the joint benefits 
originally contemplated. the present case the record discloses 
that the parties have been living separate and apart and that 
separation action pending undetermined. There such complete 
change status furnish ample reason for equitable action, 
looking toward dissolution the bank account and the distribu- 
tion the moneys according the realities ownership. All the 
moneys deposited both accounts having been moneys belonging 
the husband, entitled good conscience repossessed 
them full. 


Henry Levine, New York City, for plaintiff. 


Field, Goldman Greene, New York City (Arthur Field, New 
York City, counsel), for defendants. 


VALENTE, J.—This action has been brought dissolve two bank 
accounts standing the joint names the plaintiff and his wife, the 
defendant Helen Charin Stark, the Central Savings Bank and the 
Corn Exchange Bank Trust Company. The individual parties this 
action were married December 26, 1946, and were separated Febru- 
ary, 1949, since which date they have been living separate and apart. 
The defendant banks have assumed neutral position the controversy. 


NOTE—For decisions see Digest (Fifth Edition) 
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The plaintiff seeks judgment awarding him the entire amount de- 
posit both accounts. The defendant wife counterclaims for one half the 
amount deposit each bank. The plaintiff has established fair 
preponderance credible evidence that none the moneys deposited 
either account were the defendant’s moneys. The defendant wife did not 
identify any deposit having been made with her money and the 
documentary evidence presented the plaintiff weakened considerably, 
did not completely destroy, her credibility the purported 
delivery the sum $1000.00 her the plaintiff while was 
unemployed. Upon the opening the joint accounts this case, the 
form prescribed statute, Banking Law, 239, presumption once 
arose that the interest the depositors that joint tenants, Marrow 
Moskowitz, 255 N.Y. 219, 221, 174 N.E. 460, but during the joint 
lives such persons, the presumption may overcome showing 
contrary intention. Moskowitz Marrow, 251 N.Y. 380, 167 N.E. 
506, A.L.R. 870. 


“The statute does not mean that between the persons named 
depositors joint tenancy ensues once and automatically, 
irrebutable presumption, with the result that neither will permit- 
ted even during the joint lives prove against the other that the deposit 


was made with contrary For the depositors them- 
selves, the form not conclusive any contest during their joint 


courts ensues during the joint lives the depositors, distribution 
determined, not solely the terms the deposit, which then cease 
conclusive, but the realities ownership,” Moskowitz Mar- 
row, 251 380, 396, 399, 167 506, 511, 870. 

Courts equity have always recognized the right dissolve jointly 
owned accounts severance partition where the status the parties 
who had established the accounts has changed degree where they 
can longer enjoy the joint benefits originally contemplated. 
dissolution the marriage such change status. Loker Edmans, 
204 App. Div. 223, 197 857; Rush Rush, 144 Misc. 489, 258 
N.Y.S. 913. Even mere separation, before adjudication, sufficient 
warrant equitable relief. Rush Rush, supra; Cart Cart, 176 Misc. 
457, 459, Y.S. 58, 60, citing Richman Richman, March 1938. 

the present case the record discloses that the parties have been 
living separate and apart and that separation action pending un- 
determined. There such complete change status furnish 
ample reason for equitable action, looking toward dissolution the 
account and distribution the moneys according the realities 
ownership. Cart Cart, supra. 

All the moneys deposited both accounts having been moneys be- 
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longing the plaintiff, entitled good conscience repossessed 
them full. Settle judgment accordingly. The facts herein stated 
shall constitute the decision the court. 


Note Given for Repayment Money Wrongfully 
Obtained Held Valid 


Prigmore Hardware Mutual Insurance Company Minnesota, 225 
Rep. (2d) 901 


Money wrongfully obtained from another valuable considera- 
tion for promissory note taken for repayment it. The payor 
would liable such note executed even and when such 
note had been executed under duress. 


For some reason home office failed discontinue send- 
ing pay checks defendant after his services had been terminated. 
When defendant endorsed and cashed the checks knew was 
wrongfully obtaining money from plaintiff. The note question 
was supposed have been given repayment for the money had 

received from the checks question. was held that the money 
received the defendant was valuable consideration for the note. 
The note was valid obligation binding upon defendant even 
note was executed defendant under duress. 


Andress Ramsey, Dallas, for appellant. 
Bonney, Paxton Wade, Dallas, for appellee. 


PITTS, Hardware Mutual Company 
Minnesota, corporation, filed suit against appellant, Prigmore, for 
the collection $1732.50 the balance due promissory note, the 
original sum which was $2500. Appellant answered under oath that 
there was consideration for the execution the note and that the same 
was executed him under duress. further pleaded that had made 
monthly payments $25 each the note aggregating $925, for 


which sum sought cross action recover from appellee with 
interest thereon. 

There was little controversy about the facts the case. However 
there was one disputed fact issue submitted jury empaneled 
the case and found response the one question propounded 
that the execution the note appellant was induced and procured 
threats criminal prosecution made appellee’s agent. Notwith- 
standing such finding the jury, the trial court sustained appellee’s 
motion for judgment non obstante verdicto and rendered judgment 


NOTE—For similar decisions see Digest (Fifth Edition) §342. 
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accordingly, from which appellant perfected his appeal the Court 
Civil Appeals the Fifth Supreme Judicial District Dallas and the 
same was transferred this court order the Supreme Court. 

‘The record reveals that March 1940 appellee mutual agree- 
ment employed appellant represent insurance salesman 
and around Dallas salary $150 per month, together with other 
allowances agreed upon, but either party reserved the right terminate 
the contract employment will. June 1940 appellant ter- 
minated the contract employment and settled with appellant 
apparently full and satisfactorily June 30, 1940. But for some 
reason appellee’s home office did not discontinue appellant’s monthly 
payments and for nineteen consecutive months thereafter appellant 
continued receive monthly salary check $150 from appellee, 
the total sum which finally amounted $2850. Although appellant 
knew his services had been terminated and that was longer 
earning any salary from appellee, had need for such and therefore 
endorsed the checks, cashed them and used the money for the benefit 
himself and his family. Early 1942 appellee discovered that such 
payments were being erroneously made appellant and such were 
discontinued. Sometime thereafter appellee’s agents sought recovery 
the said overpayments amounting $2850 from appellee and 
discussed with him his civil liability for the same and the criminal 
aspects such conduct his part. Appellant was disturbed about the 
matter since was not then financially able reimburse appellee for 
the overpayments had received and used and was likewise afraid 
criminal prosecution. approached his cousin, who was attorney 
practicing before the Dallas bar, and told him about the matter. His 
said cousin told him that would see what could done about it. 
Soon thereafter his said cousin discussed the matter with appellee’s 
attorneys and negotiated settlement the differences between 
appellant and appellee that grew out the said overpayments. Later 
the said cousin called appellant and told him had note for appellant 
‘to sign. Appellant went the office his said cousin, who told 
appellant would best for him sign the note, and there signed 
the note date January 28, 1944, payable appellee the sum 
$2500 paid monthly installments $25 each beginning February 
1944, and payable the first day each succeeding month until 
the note was finally paid, without interest except for such may 
become due and payable past due payments the principal. 
Nobody was present when appellant signed said note but himself 
and his said cousin. Appellee’s attorney letter date February 
1944, addressed appellant’s said cousin, accepted delivery the 
note from the said cousin together with the first payment made thereon 
and promised the said letter that view the satisfactory settlement 
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reached, any criminal action the matter would waived appellee. 

Appellant made his monthly payments consistently for months, 
for period more than three years, before defaulting April 
1947. The said note contained acceleration clause and appellee 
declared the balance due the note and filed suit on, the same 
October 23, 1947. 

Appellant predicates his appeal principally upon two grounds, 
namely, lack consideration for executing the note and that the 
same was executed under duress and therefore void. Appellant seems 
take the position that any services rendered him his behalf 
his cousin, who was practicing attorney the Dallas bar, were 
not binding since such services were not rendered under contract 
employment and fee was paid the said attorney appellant. 
our opinion that the relation attorney and client does not depend 
upon the payment fee. Such may exist result rendering 
services gratuitously. contract employment may exist merely 
result offer request made the client and acceptance 
assent thereto the attorney. The contract employment may 
implied the conduct the two parties. C.J. 630-31, Sections 124 
and 125; Attorney and Client, 65; Am.Jur. 279, Section 31. 
therefore our opinion that the relationship attorney and client 
existed between appellant and his cousin who was practicing attorney 
the Dallas bar. But, that may, such question not 
necessarily significant this case. Appellant ratified the acts his 
said cousin when signed the note question which his cousin had 
procured result his negotiations with appellee’s attorney for 
settlement their differences and the record reveals that appellant 
signed such note with full knowledge all the material facts and 
circumstances connected therewith. 

Appellant also takes the position that the money paid him 
appellee “was voluntary payment” made appellee and was not 
therefore liable for its return. The record does not justify such 
position. “Voluntary” means done design intentionally 
purposely choice one’s own accord the free exercise 
the will. voluntary act proceeds from one’s own free will 
done choice one’s own accord, unconstrained external 
interference, force influence. Derden State, Tex.Cr. 396, 120 
S.W. 485, 133 Rep. 986; Thompson State, Tex.App. 383, 
S.W. 296; Words and Phrases, Perm. Ed. page 380; The New 
Century Dictionary; and Webster’s Dictionary. For some reason 
appellee’s home office failed discontinue sending the checks 
appellant after his services had been terminated and appellee pleaded 
that the checks sent the appellant after the effective date 
settlement with him were sent because some accident mistake 
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the part appellee’s home office. The evidence reveals conclusively 
that such checks were sent appellant result accident, mistake, 
lack proper information through the negligence appellee. The 
checks were not sent deliberately, intentionally purposely choice 
with full knowledge the existing conditions. any rate, when appel- 
lant received the said checks, they were worthless until some affirmative 
action was taken his part. endorsed them and presented them 
for payment before receiving any money. admittedly did with 
knowledge that had not earned the money evidenced the 
each check. When appellant endorsed and cashed the checks knew 
was wrongfully obtaining money from appellee. testified that 
the note question was supposed have been given repayment 
for the money had received from the checks question. the case 
Theuber Marek, Tex.Civ.App., 222 S.W. 293, the court held that 
money wrongfully obtained from another valuable consideration 
for promissory note taken for repayment it. The court further 
held that the payor would liable such note executed even 
and when such note had been executed under duress. 


The record reveals conclusively that appellant wrongfully obtained 
and appropriated money that belonged appellee and that appellee 
charged him doing. similar case Largent Beard, Tex. 
Civ.App. S.W. 90, 92, the court threat prosecute 
person which threat induced him sign note constituted duress. 
But the court further held that “Although duress may have existed, 
yet if, matter fact, defendant had appropriated property 
belonging plaintiff, and executed the note settlement therefor, 
though induced the threat prosecution, would liable 
thereon the extent the value the property taken.” such rule 
recognized the court the case Thompson Hicks, Tex.Civ. 
App., 100 S.W. 357, and Tex.Jur. 866. our opinion that the 
foregoing authorities directly support contention this 
case the effect that there was valid consideration for the execution 
the note and that such was valid obligation although duress existed. 


There evidence strongly supporting the theory that appellant 
signed the note question because honestly and conscientiously 
thought such right and proper. can reasonably assumed 
from the evidence that his cousin advised him for the same 
reason. But, assuming that the note question “was induced and 
procured threats criminal prosecution” found the jury and 
for other reason, such will not always void the contract. Under the 
record and authorities cited (and have found authorities 
the contrary) our opinion that the note question was executed 
for valuable consideration and that the note was given appellant 


THE BANKING LAW JOURNAL 275 


for money wrongfully obtained him from appellee, and liable 
therefor even the note was procured result duress. 

any rate the record reveals that the checks question were 
sent appellant appellee result appellee’s negligence 
and reason some sort mistake fact. other conclusion can 
reached from appellant’s own testimony. connection with such 
mistake fact, Tex. Jur. 735-37 lays down general rule citing nu- 
merous authorities support thereof; follows wit: 


general rule that money paid under mistake fact— that 

is, unconscious ignorance forgetfulness fact—may recovered 

The reason for the rule that the payee ought not 

permitted retain that which conscience does not belong him 
against the person whom conscience does belong. 

“The mere fact that the mistake was due negligence the part 
the person who made the payment will not preclude recovery; and 
the payor may recover though had the means knowing the facts 
the time, where did not have actual knowledge them. 

Such negligence does not give the payee the right retain what was 
not his due, unless was misled prejudiced the mistake.” 


this instance appellant was not misled prejudiced any 
manner appellee’s mistake. the contrary, was materially 
benefited since the checks reached him time when had 
employment and was need financial assistance. 

The record reveals that for some reason appellant received from 
appellee checks for period nineteen consecutive months totalling 
$2850 after his services for appellee had been terminated; that appellant 
endorsed and cashed the checks and used the proceeds therefrom with 
full knowledge that had not earned such money; that settlement 
its claim against appellant, appellee accepted non-interest bearing 
note for $350 less than the total amount the said checks appellant 
received; that appellant paid consistently the said note for period 
more than three years, until claim liability upon the original 
sum was barred the statute limitations, before defaulted 
his payments. Then seeks void the contract payment had 
recognized observed making consecutive monthly 
payments thereon. our opinion that such manner acquiring 
property and then seeking escape liability therefor does not constitute 
“fair and may “unconscionable” that term defined 
Tex. Jur. 650, Section 46. Such position supported the case 
Snyder Citizens State Bank, Tex.CivApp., 184 S.W.2d 684, which 
case the court holds that person who acquires the title property 
“unconscientious manner” should not entitled retain such 
under the rules equity. 
For the reasons heretofore stated, our opinion that the trial 
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court properly rendered judgment for appellee notwithstanding the jury 
verdict. All appellant’s points the contrary are overruled and 
the judgment the trial court affirmed. 


Statutory Rate Six Per Cent Applicable After 
Maturity Note 


Circuit, Fed. Rep. (2d) 325 


there agreement provision law for different rate, 
the interest money shall the rate six dollars each 
hundred for year, according Massachusetts statute. The 
Massachusetts court holds that the contract rate interest shall 
continue after maturity until the money paid the debt 
merged judgment, every case where the contract between 
the parties provide for the payment money date certain 
with specifiel rate interest, where there lacking express 
statement the contract setting forth contrary intention. 
Had the notes the case bar read “with interest thereon 
the rate three (8%) per cent from the date hereof,” then, 
under the decisions the Massachusetts courts the interest rate 
three per cent would have continued the rate after maturity. 
However, the notes involved this case, their very words “from 
the date hereof until maturity.” limit the three per cent rate 
the period prior maturity. The notes were silent how long 
contract rate was effective, and therefore, statutory rate 
interest six per cent applied after maturity until payment. 


Lee Friedman, Boston, Mass. (Sidney Werlin and Friedman, 
Atherton, King Turner, Boston, Mass., with him brief), for 
appellant. 


Alford Rudnick, Boston, Mass. (Saul Hahn and Rome, Brown, 
Rudnick Freed, Boston, Mass., with him brief), for appellees. 


Before MAGRUDER, Chief Judge WOODBURY, Circuit Judge, 
and CLIFFORD, District Judge. 


CLIFFORD, D.J.—This appeal the Receiver the Plymold 
Corporation from the order the District Court dismissing the Receiver’s 
petition for review and confirming order the Referee Bankruptcy, 
which directed the payment interest the holders certain notes 


the debtor the rate six (6%) per cent per annum after August 
1947, the date maturity the notes. 


NOTE—For similar decisions see Digest (Fifth Edition) 
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The facts are not dispute. 

November 1945, the Plymold Corporation, debtor, issued 
series 200 notes, totalling $200,000 varying amounts, and with 
varying maturity dates, secured mortgage certain real property 
owned it. Each note was for specified principal sum “with interest 
thereon the rate per cent per annum from the date 
hereof until maturity.” 


There was included each note provision for 
maturity the event default, follows: 


the event default the payment principal interest 
due any one said 200 notes and said default continuing for 
period ten days, case failure the mortgagor perform 
any the covenants conditions the said mortgage securing said 
notes, then all said notes then unpaid together with accrued interest 
due thereon shall immediately become due and payable, without notice.” 

acceleration maturity provisions, all the notes became due and 
payable, which time there remained unpaid 110 notes aggregating 
principal amount $110,000. 

Proceedings were commenced before the Referee Bankruptcy for 
Arrangement under Chapter the Bankruptcy Act, amended, 
701-799. order the court the real property 
covered the mortgage was sold, and the proceeds the sale paid 
over the Receiver. The holders the 110 notes then outstanding 
petitioned for determination the amount due them. There 
being sufficient funds meet all claims, the Referee Bankruptcy 
ordered the Receiver pay the principal amount these notes with 
interest three per cent until August 1947, and six per cent 
thereafter the date payment. The District Court for the District 
Massachusetts confirmed the order the Referee. 

The only issue involved relates the rate interest paid 
the holders the 110 notes after the accelerated maturity date 
August 1947. was agreed the parties that the notes were 
executed Massachusetts, were payable Massachusetts and that the 
Massachusetts law was the governing law the determination 
this issue. Holden Trust Co., 1879, 100 U.S. 72, L.Ed. 567. 

The Receiver the debtor corporation contends that the order 
the Referee, confirmed the Court, was erroneous that 
required the payment interest after maturity the rate six 
per cent per annum instead three per cent per annum, which was 
the only rate mentioned the 

The holders the notes contend that the phrase “from the date 
hereoef until maturity” one limitation and fixes the beginning 
and terminating dates the period during which the three per cent 
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per annum interest rate stipulated the note was effective 
and that, since the note was silent the rate interest payable 
after maturity, the Massachusetts statute, which provides for 
interest rate six per cent per annum automatically became operative. 
The Mass. statute, G.L. (Ter. Ed.) 107 sec. provides: 


“If there agreement provision law for different rate, 
the interest money shall the rate six dollars each 
hundred for year, but, except provided sections seventy-eight, 
ninety, ninety-two, ninety-six and one hundred chapter one 
hundred and forty, shall lawful pay, reserve contract for 
any rate interest discount. greater rate than that before 
mentioned shall recovered suit unless the agreement pay 
writing.” The exception not relevant here. 


The Massachusetts courts hold that the contract rate interest 
shall continue after maturity until the money paid the debt 
merged judgment, every case where the contract between the 
parties provides for the payment money date certain with 
specified rate interest, where there lacking express statement 
the contract setting forth contrary intention. Bowers 
Hammond, 1885, Mass. 360, N.E. 729; Union Institution for 
Savings City Boston, 1880, 129 Mass. 82, Am.Rep. 305; 
Brannon Hursell, 1873, 112 Mass. 63; Sears Greater New York 
Development Co., D.C. D.Mass.1927, F.2d 654, affirmed Cir., 1931, 
F.2d 46. See Lamprty 1889, 148 Mass. 231, 234-235, 

Had the notes the case bar rehd “with interest the 
rate three (3%) per cent from the date then under the 
decisions the Massachusetts courts the interest rate three per cent 
would have continued the rate after maturity. However, the 
notes involved this case, their very words, “from the date 
hereof until maturity,” limit the per cent rate the period 
prior maturity. 


Massachusetts case has dealt with the problem before this court; 
namely, what interest rate applicable after maturity, where the rate 
interest expressly limited the date maturity. Cases from other 
jurisdictions have been cited appellee which holds that such 
situation the statutory rate interest applicable after the maturity 
date. Hamer Rigby, 1887, Miss. 41, So. Duncan 
Ewing, 1875, Tenn.Ch. 29; Spaulding Lord, 1865, Wis. 533. 
each these states, Massachusetts, the rule had been followed 
applying the same interest rate after maturity before, where 
interest rate was specified the note without limitation time. 

This court compelled the same conclusion that reached 


the cases just cited. The Massachusetts statute specific. “If there 
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agreement provision law for different rate, the interest 
money shall the rate six dollars each hundred for 
year. The agreement the interest contained the 
contracts construed the case bar contained provision 
expressly limiting the interest rate three per cent that period prior 
maturity. 

The Massachusetts cases cited this court not indicate that 
agreement would implied, the facts before us, the rate 
interest after maturity. There being agreement express implied, 
the statutory rate six per cent clearly applies. The judgment the 
District Court, confirming the order the Referee Bankruptcy, 
must affirmed. 


The order the District Court affirmed. 


Stipulation Note Fixing Attorney’s Fee for 
Collection 


Leventhal Krinsky, Supreme Judicial Court Massachusetts, 
Rep. (2d) 545 


stipulation promissory note for the payment reason- 
able attorney’s fee” binding upon the maker the note. ma- 
jority jurisdictions, provision fixing the attorney’s fee cer- 
tain per cent the principal the principal and interest has 
been held good, least unless clearly appears that 
device circumvent the usury statutes. 

this case note provided for the payment the principal 
sum designated trust company “together with all costs and all 
legal expense for the enforcement and collection hereof, such charges 
event less than sum equal twenty per cent the 
aggregate principal and interest unpaid this note the time 
this note placed the hands attorney for collection.” The 
entire fund which payee seeks reach here amounts approximately 
only per cent the principal and interest and therefore 
less than the minimum rate designated the note. the opinion 
the court entitled the fund and accrued interest ac- 
cordance with the terms the note against the guarantor who 
had paid the holder the note the balance principal and interest 
due the note. 


Daly, Cambridge, for plaintiff. 
Goldman, Boston, for Krinsky. 


Before QUA, J., LUMMUS, RONAN and WILKINS, JJ. 
NOTE—For similar decisions see Digest (Fifth Edition) §109. 
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RONAN, J.—Leventhal, Krinsky, and one Curtin, the president and 
treasurer Edwards Trailer Body Co., Inc., hereinafter called Ed- 
wards, entered into agreement purchase eighty-three army trailers; 
Krinsky was furnish the purchase price; Leventhal was guarantee 
Krinsky against loss; Edwards was sell the trailers; and the profits 
were equally divided among Leventhal, Krinsky, and Edwards. 
Krinsky furnished $25,000 down payment the trailers. order 
aid and assist Krinsky and Leventhal raise the unpaid balance 
$39,325, Edwards signed note for $64,325, the full purchase price 
the trailers. Krinsky was named payee, the note was due sixty days, 
and Curtin indorsed the note. The note provided for the payment 
the principal sum designated trust company “together with all costs 
and all legal expense for the enforcement and collection hereof, such 
charges event less than sum equal twenty per cent the 
aggregate principal and interest unpaid this note the time this 
note placed the hands attorney for This note was 
secured mortgage the trailers. Krinsky gave his personal note 
for $39,325 the trust company. indorsed the Edwards note and 
assigned the mortgage the trust company collateral security for 
the payment his note. The proceeds this note were used for the final 
payment the trailers. Leventhal gave Krinsky written guaranty 
against loss. note $3,000 Edwards, Leventhal and Curtin, pay- 
able six months, was given Krinsky for the use the money 
had invested the trailers. This $3,000 note was paid Leventhal. 

Edwards succeeded selling only seventeen trailers, and out the 
proceeds paid $7,000 the principal the mortgage note and certain 
other disbursements which were proper, fair and reasonable, and there- 
after had money its possession that came from the trailer 
transaction. 

Krinsky paid his note the trust company and received his col- 
lateral consisting the Edwards note and mortgage, and his attorney 
commenced proceedings foreclose the mortgage which were later aban- 
doned. bill equity was brought February 27, 1947, Krinsky 
against Leventhal the guaranty given Leventhal and resulted 
final decree ordering Leventhal pay Krinsky the unpaid balance 
$57,325 the mortgage note together with interest, which Leventhal 
finally paid September 23, 1948. Krinsky Leventhal, 322 Mass. 

Edwards had large number the trailers which was apparently 
unable sell and which were not protected insurance and were de- 
preciating value. Leventhal brought the present suit October 
1947, against Krinsky and Edwards for the appointment receiver 
take possession the trailers and convert them into cash. Krinsky 
answered the bill complaint, and also set counter claim against 
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Edwards and Curtin for balance due the mortgage note including 
costs and legal expense for its enforcement and collection. Krinsky 
sought accounting between himself and Edwards and Curtin one 
hand, and also accounting between himself and Leventhal the 
other hand and have the indebtedness Leventhal him deter- 
mined and established. Krinsky, Leventhal and Edwards then entered 
into stipulation which attorney was authorized take posses- 
sion the trailers the possession Edwards and sell them, which 
did, and, after deducting expenses and his own fee for services, 
now holds deposit savings accounts $10,133.75 awaiting the 
determination the rights the parties this fund. 

The judge found that the note for $64,325 and the mortgage were 
made Edwards and indorsed Curtin accommodation maker 
and indorser, respectively, for the purpose completing plan whereby 
Krinsky and Levanthal could raise the balance $39,325 for the 
purchase the trailers; that Edwards and the administratrix Curtin, 
Curtin having died, were not liable the note mortgage; that 
Krinsky does not now seek any personal recovery against Edwards 
the administratrix Curtin; and that during the hearing counsel 
Edwards and the administratrix disclaimed any rghts the fund 
$10,133.75. entered decree, assented counsel for Krinsky 
and Levanthal, dismissing the bill against Edwards and the administra- 
trix Curtin. Levanthal and Krinsky appealed from final decree 
entitling Krinsky $1,000 the fund and ordering the balance 
paid Levanthal. 

the case Krinsky Levanthal, 323 Mass. 160, 477, 
136, the defendant set defences, first, that Edward’s 
note for $64,325 was accommodation note and that consequently 
Levanthal could not held liable his guaranty for its payment, 
and, second, that this guaranty did not include the costs and legal 
expense mentioned the note. The jury that action found that the 
mortgage note was good and valid note, and that Levanthal’s guaranty 
did not include such costs and expense. Both these issues have 
been finally adjudicated, Levanthal estopped from attacking the 
validity the note and Krinsky estopped from claiming that 
Levanthal his guaranty was liable pay the costs and legal expense 
described the note. Black River Savings Bank Edwards, Gray, 
387, 397, 398. Lesberg Lesberg, 260 Mass. 216, 157 345; Sandler 
Silk, 292 Mass. 493, 498, 198 749; Mellen Modern Parlor 
Frame Corp., 321 Mass. 305, 309, 247. 

Edwards and Curtin were not parties this prior litigation and 
were not bound the issues decided that suit, but both Krinsky 
and Levanthal continued bound between them decision 
the first suit upon the two issues just mentioned. Morse 


q 
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131 Mass. 107, 114, 1044; Forbes Douglass, 175 Mass.. 191, 
847; Tait Downey, 267 Mass. 422, 429, 166 857. 
Restatement: Judgments, comment 


Levanthal contends that guarantor entitled the security 
which Krinsky held for the payment the mortgage note and that, 
the note had been paid, entitled way subrogation the 
fund which was derived from the sale the trailers. All the principal 
due upon the note together with the interest has been paid, Edwards 
the extent $7,000 and Levanthal the extent the balance 
the principal with interest. The note calls for more than the pay- 
ment principal and interest the maker fails pay maturity 
and the note put into the hands attorney for collection. this 
provision the note valid, Krinsky has not received all that was 
due him the note. Subrogation does not arise favor Levanthal 
until Krinsky, through whose original claim the right subrogation 
stems, has been paid full. Westinghouse Electric Mfg. Co. v.Fidelity 
Deposit Co., 251 Mass. 418, 421, 146 711; Hill Wiley, 295 Mass. 
396, 403, 1015; United States National Surety Co., 254 
73, Ct. 29, Ed. 143. Sheldon, Subrogation (2d Ed.) 
127. Restatement: Security, 141. 


not unusual for note provide for the payment reasonable 
fees the maker case fails pay maturity and the holder 
turns over attorney for collection. The practice inserting 
such provision note has been recognized the Legislature 
the enactment (Ter. Ed.) 107, 24, the effect that the 
sum payable certain although paid with costs collection 
attorney’s fee payment not made maturity. Norwood 
Morris Plan Co. McCarthy, 295 Mass. 597, 603, 450, 107 
1215. Reasonable attorney’s fees have been frequently re- 
covered where the contract between the parties provides for their pay- 
ment, the case the foreclosure mortgages agreements 
indemnity contracts advance money. Montgomery Door 
Sash Co. Atlantic Lumber Co., 206 Mass. 144, 71; Haczela 
v.Krupa, 219 Mass. 261, 106 1004; Peterson Abbe, 234 Mass. 
467, 125 611; Hartford Accident Indemnity Co. Casassa, 
301 Mass. 246, 860; New England Factors, Inc., Genstil, 
322 Mass. 43, 151. 

The note called for payment all costs and legal expense 
amount not less than twenty per cent. what was due principal and 
interest when was given attorney for collection. The parties 
promissory note may contract for the payment costs collection 
attorney’s fees case the note not paid maturity and 
turned over attorney for collection. They may contract that 
such event the holder may recover reasonable amount for attorney’s 


4 


— 


THE BANKING LAW JOURNAL 283 


fees amount fixed definite per cent the principal 
the principal and interest then due the note. The validity 
such provision has not frequently arisen this Commonwealth. 
was decided Cherry Sprague, 187 Mass. 113, 456, 
105 Am. St. Rep. 381, that stipulation note governed 
the law South Dakota, that “if suit commenced the customary 
attorney’s fees shall added the amount the judgment,” was 
enforceable here under our common law the absence any proof 
the law South Dakota. Ferranti Lewis, 271 Mass. 186, 171 
232, the only point decided was that stipulation the note 
authorizing the holder appoint attorney confess judgment was 
valid. provision that note for the payment attorney’s fee 
the amount fifteen per cent the principal and interest seems 
have been assumed binding and enforceable. The decision 
Norwood Morris Plan Co. McCarthy, 295 Mass. 597, 450, 
455, 107 1215, implicit that stipulation promissory note 
for the payment reasonable attorney’s fee” binding upon the 
maker the note. majority other jurisdictions, provision 
fixing the attorney’s fee certain per cent the principal 
the principal and interest has been held good, least unless 
clearly appears that unconscionable and oppressive amount 
penalty that device circumvent the usury statutes. 
Nothing that kind appears here. entire fund which Krinsky 
seeks reach amounts approximately only sixteen per cent the 
principal and interest and therefore less than the minimum rate 
designated the note. are opinion that entitled the 
fund and the accrued interest accordance with the terms the note. 
See the cases collected Citzens National Bank Orange, Va., 
Waugh, Cir., 325, 331, 100 L.R. 939; Brannan, Negotiable 
Instruments Law (6th Ed.) 136-142; Am. Jur., Bills Notes, 138; 
Bills Notes, 108, pp. 565, 566. 


not concur the contention Levanthal that, the costs 
and expense are restricted those incurred, quote the language 
the note, “the enforcement and collection hereof,” only costs and expense 
arising out action the note directly connected therewith 
can recovered Krinsky. The foreclosure proceedings, the suit 
the guaranty, and the present suit, brought originally preserve the 
mortgaged property but now narrowed establishing the rights the 
parties the fund, are all based the indebtedness arising out 
the mortgage note, and the aims and object all these proceedings 
were directed collecting the amount due Krinsky the note. All 
counsel fees reasonably incurred Krinsky these efforts collect 
the note are legal expense arising out the collection the note. 
The fact that Levanthal has been found not liable under his guaranty 
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for costs and expense does not bar Krinsky from proceeding collect 
and apply the proceeds the mortgaged property the discharge 
the mortgage note. not attempting impose any personal 
liability against Levanthal. The costs and expense now sought 
Krinsky arose out and were incidental the collection the note, 
for which entitled reimbursed accordance with the terms 
the note. Bangs Fallon, 179 Mass. 77, 403; Haczela 
Krupa, 219 Mass. 261, 106 1004; John Hancock Mutual Life 
Ins. Co. Casey, Cir. 155 229. Brenner Plitt, 182 Md. 
348, 853; Julian American National Bank, 172 Tenn. 602, 
113 746; Merchants Planters Bank Forney, 183 Va. 
340. 

The final decree reversed, and new decree with costs 
entered establishing the right Krinsky the entire fund $10,133.75 
and the accrued interest and ordering the payment said fund and 
interest him. ordered. 


Joint Bank Account Did Not Establish Gift Survivor 


Kata’s Estate, Supreme Court Pennsylvania, Atl. Rep. (2d) 351 


Proof that person opened bank account with his money 
the name himself and another does not raise presumption 
that the depositor intended vest the other party any 
beneficial interest the fund. The mere handling bank book, 
even though accompanied words showing intention make 
gift the bank account, not sufficient delivery constitute 
gift that account. 

this case bank account was opened one with his own 
money the name himself and his younger brother. The 
manner which the account was created gave the younger 
brother the right withdraw funds from it, and did exercise 
that right. But the mere granting right draw money, 
without proof that the right was granted for purpose other than 
the convenience his brother, does not evidence intention 
make gift any part the fund. gift the funds the 
account having been made younger brother, they should 
have been included asset the estate. 


Joseph Mulhern, Nelson Bryan, Wilkes-Barre, for appellant. 
Thomas Roberts, Nathan Hyman, Wilkes-Barre, for appellee. 


Before MAXEY, J., and DREW, LINN, STERN, PATTERSON, 
STEARNE, and JONES, 
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DREW, J.—This appeal raises the question whether Charles 
(Kasimer) Kata, appellant, entitled the funds bank account 
created Stanley Kata, deceased, the name “Stanley Kata 
Charles Kata, Brother.” Appellant, who also executor under Stanley’s 
will, did not include those funds asset Stanley’s estate and upon 
exceptions filed the Orphans’ Court Luzerne County Stanley’s 
widow, decree was entered surcharging appellant the sum 
$7,683.97, the amount deposit the time Stanley’s death. This 
appeal challenges the correctness that decree. 

Prior July 1933, Stanley Kata had two accounts his name 
the Miner’s National Bank Nanticoke. that day went the 
bank accompanied his minor brother, Charles, then sixteen years 
age, and directed the closing those accounts and the opening 
new one with those funds the name “Stanley Kata Charles 
Kata, Brother.” The signature card for this account was signed 
Stanley and Charles. From time time money was deposited 
withdrawn from the account, and March 11, 1947, the date 
Stanley’s death, the balance the account was $7,683.97. There was 
evidence show who made the additional deposits but does appear 
that withdrawals were made both brothers. one occassion, 
Stanley withdrew $3400 from the account purchase cashier’s check 
order lend Charles money with which buy home. Until few 
months prior his death, Stanley kept possession the passbook. 
that time handed sealed envelope his friend, Irving 
Zabiegalski, with instructions “to take care the envelope until 
[Stanley] asked for and case anything should happen the proper 
parties should get what was the envelope.” 

Appellant concedes that joint tenacy with right survivorship was 
not created this account. contends, however, that under the Act 
March 31, 1812, 259, 121*, presumption arose upon 
the introduction into evidence the signature card that Stanley in- 
interest the funds the account. cannot agree with that 
contention. well settled that proof that person opened bank 
account with his money the name himself and another does not 
raise presumption that the depositor intended vest the other 
party any beneficial interest the fund. Wilbur Trust Co. Knadler 
al., 322 Pa. 17, 185 319; Mader al. Stemler al., 319 Pa. 
374, 179 719; Estate Eliza Gallagher, Deceased, 109 Pa. 
Super. 304, 167 476. 


That Act provides: “If partition not made between joint tenants, the parts 
those who died first shall not accure the survivors, but shall considered 


every other intent and purpose the same manner such deceased joint tenants had 
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There being presumption appellant’s favor, the burden was 
his prove clear and satisfactory evidence that gift was fact 
made. Sullivan Hess, 241 Pa. 407, 544. Appellant failed 
carry this burden. true that the manner which the account was 
created gave the appellant the right withdraw funds from it, and 
exercised that right. But the mere granting right draw money, 
without proof that the right was granted for purpose other than the 
convenience Stanley, does not evidence intention make gift 
any part the fund. Estate, 316 Pa. 202, 172 715; 
Grady Sheehan, 256 Pa. 377, 100 950; Flanagan Niash, 185 Pa. 
41, 818. Appellant introduced evidence show that had 
any beneficial interest the funds the account the money. the 
contrary, when appellant purchased house, Stanley loaned him the 
money from this very account, thus clearly indicating that Stanley and 
not appellant owned the funds and maintained dominion and control over 
them. 

Equally without merit appellant’s argument that Stanley, 
handing the passbook Zabiegalski with instructions deliver 
the proper party, made gift appellant Stanley’s interest 
the account. Nothing could clearer than the rule that the mere 
handling bank book, even though accompanied words showing 
intention make gift the bank account not sufficient 
delivery constitute gift that account. Grigonis’s Estate, 307 
Pa. 183, 160 Walsh’s Appeal, 122 Pa. 177, 470, L.R.A. 
535, Am.St.Rep. 83; Estate Lewis Eshenbaugh, 144 Pa.Super. 
341, 174 809. Furthermore, the envelope containing the passbook 
was given Zabiegalski take care “until [Stanley] asked for 
and case anything should happen the proper parties should get 
what was the envelope.” testified that would have 
returned Stanley had asked for it. From that apparent 
that Zabiegalski was not escrow but rather agent for Stanley 
and such his authority terminated when Stanley died. 

gift the funds the account having been made appellant, 
they should have been included asset the estate. The failure 
include them rendered appellant subject the surcharge, which 
was properly decreed the learned court below. 


Decree affirmed; costs paid appellant individually. 


q 
q 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Liability Trustee; Retention and Dealing Non-Legal Securities 


Randolph Coffin, New Jersey Superior Court, Docket No. 158/693 


Testator appointed his wife his sole trustee under trust created 
his will, with express direction that she was serve without bond. 
authorized her “whenever she shall deem the same advantageous 
sell, lease, exchange otherwise dispose any part this trust 
estate and reinvest her discretion the proceeds thereof the 
best advantage. All the said powers are exercised 
trustee without application any court. And said trustee 
further authorized and empowered invest any matured paid-in 
portion portions this, trust estate, such security secu- 
rities may seem safe and wise her.” The court found that the 
testator did not intend confine his widow investments limited 
statute, but the contrary, released her from such restrictions. Testator 
expressly empowered her use her own judgment. may have been 
unwise doing, but such was his right. Testator did not therefore 
intend subject his widow liabilty the remaindermen because 
any loss which might occasioned from dealings non-legal se- 
curities, and upon the widow’s death, her estate not surcharged 
with any losses occasioned. 


Forfeiture Clause 


Estate Kearns, California District Court Appeals, Civ. No. 13860, 
Advance California Appellate Reports 


clause testator’s will bequeathing one dollar each two 
nieces with the stipulation that “should any either them contest 
this will shall avail them nothing” does not militate against the 
creation trust for the benefit the two nieces subsequent clause 
the will because the trust, discretionary amount with the trustee 
“as her judgment, kindness and honesty sees fit,” obviously less val- 
uable than the interest heir the will were successfully contested. 
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Self-Dealing Trustee; Impropriety Investments 


Liberty Title and Trust Co. Plews, New Jersey Superior Court, 
No. A-581-48 


When the trustee bank took mortgages its individual capacity 
with view towards ultimately distributing them among its customers, 
its trusts, and itself, placed itself position divided loyalty and 
subjected itself improper temptation. Thus, each instance 
selection, arose the possibility conflict between the interests the 
trust the one hand and the interests the commercial department 
the bank the other hand. The same self-dealing and divided loyalty 
existed where the trustee bank purchased mortgages with its own funds 
and held them the mortgage pool, its individual capacity, for vary- 
ing periods, during which time could freely have concluded retain 
them itself transfer them customers trusts. 


Payment Estate Funds Beneficiaries Executor 


American Jewish Joint Distribution Committee Eisenberg, Maryland 
Court Appeals, No. 


evident that prompt payment the funds estate the 
beneficiaries duty which just imperative prompt collection 
the funds. Accordingly, where executor has retained the assets 
the estate unproductive without any apparent reason necessity, 
guilty negligence and breach trust and the Orphans’ Court 
should charge him with interest the legacies. 


Excessive Allowance Counsel Fees 


American Jewish Joint Distribution Committee Eisenberg, Maryland 
Court Appeals, No. 


allowance $12,000 the Orphans’ Court for attorney fees 
was not justified where the attorney was not called upon display any 
extraordinary ability skill but gave advise routine matters which 
arise the settlement estate, where decedent’s executor paid for 
services out the estate which are commonly performed lawyers, 
notably the preparation Federal estate tax return, and where there 
could question the status the residuary legatee charitable 
corporation, contributions which are deductible for purposes taxa- 
tion. For the reasons stated, the court was the opinion that the 
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Orphans’ Court should not allow the attorney this case more than 
$4,000 counsel fee for the services has rendered the estate. 


Invasion Trust Corpus 


The exercise the power invasion not conditioned expressly 
necessary implication the actual financial need testator’s widow 
where careful reading testator’s will revealed that the testator was 
primarily concerned with the welfare his aged wife and only sec- 
ondarily concerned with the remaindermen named his will. Further, 
testator directed his trustees apply the net income “and such portion 
the principal said trust estate may necessary provide for 
the proper and suitable support and maintenance” the widow. 
such circumstances, the court will not read into the will requirement 
that the trustees consider the independent resources the widow before 
invading the principal the trust. The above mentioned clause 
therefore construed absolute gift support and maintenance. 


Commissions; Resigning Fiduciary 


matter discretion commissions will awarded resigning 
fiduciary the basis one-fourth full commission sums received, 
and one-fourth full commission sums paid the co-executors. 
Therefore, devise real property two more persons the 
residuary clause will not specific devise. Paying well 
receiving commissions shall computed the rate above indicated 
the proceeds sale real estate, the legal title which was the 
decedent prior his death. 


Trust Fund Annuity 


Morrison Reed, New Jersey Superior Court, Docket No. 158/489 


The will testator provides for the setting fund “containing 
real property, bonds and mortgages having principal sum $10,000 
due and owing the time decease.” The will further 
provides that the beneficiary shall receive the income the fund 
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periodically until the termination the trust her death the 
twentieth anniversary testator’s death, whichever occurs sooner. 
terminated her death, the fund falls into the residue. the bene- 
ficiary survives the testator for twenty years she receive $5,000 
from the fund and the balance thereof goes into the residuary estate. 
This fund having been set directed the testator, there nothing 
the will that requires that the other assets the estate used 
maintain the fund valuation $10,000 insure the payment 
income the principal sum $5,000 the beneficiary she survives 
for the requisite period time. Therefore, this fund constitutes trust 
fund and clearly does not provide for annuity. This fund must stand 
alone and further recourse may had the other assets the 
estate. 


Right Trustee Invade Principal 


Jacobs’ Estate, Pennsylvania Orphans’ Court, File No. 36,173 


The trustee trust created for the “comfortable support, mainte- 
nance and general welfare” the life beneficiary, had the right invade 
the principal “if and when, its discretion, becomes necessary 
do.” Where discretion conferred upon the trustee with respect 
the exercise power, while its exercise not subject control 
the court, except prevent abuse discretion, the court will control 
the trustee the exercise power where its exercise left the 
judgment the trustee and fails use his judgment. Thus, where 
the net income was insufficient for the support the life beneficiary 
and the Commonwealth, after determining the needs, paid old age assist- 
ance, the court will compel the trustee invade the principal reim- 
burse the Commonwealth for the amount expended old age assistance. 


Right Change Beneficiary 


Sellers, Ohio Court Appeals, Eighth District, No. 21,365 


The right beneficiary named contract life insurance, 
which reserves the insured the right change the beneficiary will, 
and which may defeated the insured designation another 
beneficiary, contingent and does not become vested until the happen- 
ing the event which matures the policy. former beneficiary who 
has been replaced the policy decedent’s estate has standing 
The Probate Court except the inclusion the proceeds the 
inventory the estate. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Authority Trustee Distribute Income Herself 


Where the sole trustee trusts had broad discretionary powers 
distribute trust income annually herself her husband, the grantor 
the trusts, which power was limited only her sole judgment with 
respect her husband’s needs, the trustee, the petitioner this 
proceeding, had the burden proving what part trust income she 
could have been compelled pay her husband, and how much was not 
within her absolute control. Upon the evidence, comprising original 
stipulation and further evidence admitted upon further consideration 
the proceeding after remandment the Third Court Appeals, 
was held that the petitioner failed meet the burden proof, and 
the absence evidence overcome the respondent’s determination 
that the trusts’ income was within her absolute control, the power given 
the trustee, the petitioner, was too little fettered give her less than 
complete command over the trusts’ income for purposes taxation 
under section 22(a), I.R.C. Mallinckrodt, Jr. Nunan, Jr., 146 Fed. 
Rep. (2d) Stix Commissioner, 152 Fed. Rep. (2d) 562. 


Taxability Secondary Beneficiary and Remainderman 


Petitioner secondary income beneficiary and remainderman 
testamentary trust. the taxable years 1943 and 1944 the trustee 
received income the trust which was currently distributable pe- 
titioner. 1944 the trustee and petitioner, lieu final judicial 
accounting, settled the accounts the trustee, and final distribution 
was made thereunder April 1944. was held that the trust 
existed and the trustee, therefore, continued governed the 
terms the trust for reasonable period following the death life 
beneficiary, and the agreement settlement trustee’s accounts lieu 
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judicial accounting was executed within such reasonable period; 
the amounts net income currently distributable and taxable 
petitioner under the terms the trust instrument for the respective 
taxable periods involved, determined. 


Estate Proceeds 


Godfrey Collector Internal Revenue, Court Appeals, Ninth, 
No. 12,277 


Premiums for insurance the life decedent were paid. with 
community funds. the time his death, had incidents owner- 
ship the policies, which were exercisable either alone conjunction 
with his wife. While the court rejects taxpayer’s contention that there 
was oral agreement between decedent and his wife change the 
community insurance separate property, holds that, apart from 
such contention, the insurance still includible the gross estate 
because the reservation incidents ownership, under the 1942 
amendments Code Sec. 811. 


Payment for Protection Annuity 


Petitioner surviving life annuitant under certain annuity con- 
tracts purchased her deceased husband, Franklyn Hutton, for 
consideration $730,000. the death Hutton, such contracts were 
included his gross estate for estate tax purposes compromise 
valuation. Petitioner received other property from decedent’s estate. 
Petitioner, individually, was required pay the estate tax deficiency 
prevent transferee assessment and the filing lien against such an- 
nuity contracts. the taxable year 1944, petitioner paid the sum 
$48,264.04 account such estate tax deficiency. her individual 
income tax return for 1944, part the annuity payments received 
her was included her gross income. The respondent included her 
gross income the amount $21,900, three per cent the considera- 
tion $730,000 paid for the annuity contracts, and determined the con- 
tested deficiency. was held that respondent properly included the 
sum $21,900 taxable income petitioner under section (b) (2) 
(A), Internal Revenue Code. The payment 
transferee, 1944 the sum $48,264.04 constitutes capital expendi- 
ture, which amortized over the life expectancy petitioner. 
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Estate Tax—Reciprocal Trusts 


Orvis Collector Internal Revenue, Court Appeals, Second 
Circuit, No. 144, Docket No. 21531 

Decedent and his wife executed trusts six days apart, each being 
named life beneficiary the trust created the other. Each talked 
son about the proposed trust that each contemplated creating. 
Then, they talked each other and consulted the same attorney 
this connection. Although the trial judge found that the trusts were not 
reciprocal for estate purposes, overruled appeal, the basis 
what the majority the appellate court regarded “virtually 
irresistible inference drawn from the undisputed facts.” The trust 
created the wife, therefore, taxed part decedent’s estate. 


Acceptance Transfer Will Husband 


The decedent and her husband were members California marital 
community. The community property.of the decedent and her husband 
was all pre-1923 California community property, having been acquired 
before that date, was the income reinvestment the proceeds 
thereof. The decedent’s husband died testate 1933. His will left the 
residuary estate trust. The decedent was the beneficiary for life 
the income this trust. The respondent determined that the election 
the decedent accept, under her deceased husband’s will, the income 
for life the community property trust constituted effective 
contribution and transfer her community share her husband’s 
estate within the meaning section 811 (c) the Internal Revenue 
Code. 


Transfer Community Property with Income Payable Wife 


Commissioner Hinds, Court Appeals, Fifth Circuit, No. 12852 


1940, decedent and his wife, who were domiciled Texas, 
transferred certain community property which they owned New 
York trustee. The income was payable the wife for life and after- 
ward her children. Decedent died 1941. The Tax Court held that 
one-half the community, one-half transferred decedent, one- 
fourth the whole property transferred was includible his estate. 
The Commissioner alone appealed. His appeal was based the ground 
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that the decedent’s one-half the property should includible 
whole. held that, under applicable Texas law, whether the income 
regarded separate property the wife community income from 
the wife’s separate property, decedent retained neither the possession 
enjoyment of, the right the income from the property. There- 
fore, the Tax Court affirmed, without all approving its decision 
deciding whether the income from the property was community 
property. 


Transfers Made Contemplation Death 


Estate Reeves Commissioner, Court Appeals, Second Circuit, 

No. 129; Docket No. 21403 

Decedent created trusts for the benefit near relatives, consisting 
shares close corporation stock. Where dividends were declared 
the stock prior decedent’s death, although the company’s earnings 
statements and balance sheets indicated ability pay dividends, and 
decedent retained powerful, not mathematically controlling, interest 
the corporation, the transfers were taxable made contemplation 
death. The taxpayers are held have failed meet the burden 
proving that the transfers were not made contemplation death. 


Insurance Company May Not Withhold Sufficient Insurance 
Proceeds Pay Possible Estate Tax 


West Coast Life Insurance Company Twogood, District Court, 
California, Central Division, No. 8746 

Decedent’s executrix contended that sufficient amount should 
withheld from the proceeds insurance payable named beneficiaries 
meet any possible estate tax which might levied against the in- 
surance. Following the insured’s death 1944, the proceeds insurance 
were held the company for more than three years before they were 
paid into court and the present interpleader action brought the com- 
pany for the purpose having disposition the proceeds determined. 
During the course these proceedings, litigation was pending for the 
purpose determining the estate tax liability, any, the estate. 
held that the liability insurance beneficiary for estate tax can- 
not exist until the tax has been paid, and that right contribution 
given against fund consisting the insurance proceeds, under the 
California apportionment law. Therefore, amount could not with- 
held from the proceeds payable the beneficiaries order meet any 
possible estate tax against the insurance. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


MODERATE expansion 

the investment powers 
trustees has been authorized re- 
cent New York State legislation. 
This additional latitude invest- 
ment selection occurs where the 
terms the trust restrict pur- 
chases those securities eligible 
for savings bank investment. The 
new legislation makes possible the 
procurement higher rate re- 
turn trust portfolios. 

Guiding spirit behind this change 
has been the Trust Investment 
Committee the New York State 
Bankers Association. com- 
prehensive study the field 
trust investments, the Committee 
found that beneficiaries legal 
trusts have had their income re- 
duced sharply the last twenty- 
five years. 1926, for example, 
was possible for $50,000 trust 
produce income roughly 
300. this income had 
dropped $1,900. 1949, was 
reduced further around $1,400. 
And this lower return, must 
recognized, the recipient has 
had cope with sharply higher 
federal income taxes, and has also 
been confronted with living costs 
which are approximately per 
cent above the prewar level. 

its exhaustive investigation, 
the New York State Bankers As- 
sociation found unmistakable evi- 
dence strong trend away from 
restriction trust investments. 
matter fact, New York was 


revealed one the few states 
still restricting trustees bonds. 
Furthermore, the study showed 
that twenty other states were al- 
ready using the prudent man rule, 
while considerable number ad- 
ditional states granted trustees 
wider discretion than did the State 
New York. 

sampling restricted and un- 
restricted trusts indicated that the 
latter experienced definite in- 
come advantage. the other 
hand, the restricted group showed 
narrower range fluctuation 
principal. However, since fluctua- 
tions value occurred both 
groups, appeared questionable 
whether the small advantage 
stability experienced the re- 
stricted group was sufficient 
justify surrender the income ad- 
vantage the unrestricted group. 

Examination the corporate 
bond field emphasized the more 
satisfactory investment experience 
good quality bonds and the im- 
portance careful selection. How- 
ever, one finding the study was 
that the New York legal list was 
not noticeably superior other 
methods selection, such 
agency market ratings. The 
opinion was also expressed that 
the New York legal list did not 
great diversity suitable issues 
other methods; that, further- 
more, spite the smaller vol- 
ume issues qualified, was 
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more discriminating and less re- 
sponsive changing economic 
conditions. 

According the study, the New 
York legal list consistently failed 


qualify many obligations high 
quality. And, notwithstanding its 
restrictiveness, did not always 
result the selection issues 
better quality. the period 1928- 
1940, for example, the legal list in- 
cluded more than $800 million par 
value bonds which went into 
default. 

Legal bonds, was pointed out, 
command premium over non- 
legal obligations comparable 
quality because fiat eligibility. 
Effect this has been lower in- 
come for the beneficiary, not ex- 
change for better quality, but for 
mere “legality.” Nevertheless, 
quite apparent that income the 
bond field cannot materially in- 
creased without lowering 
quality. this connection, 
observed that there are many cor- 
porations national prominence 
which have long records good 
management and earnings basic 


fields industry. But since these 
companies have bonds out- 
standing, investment possible 
only the form common 
preferred stock. 

The background 
heretofore discussed explain why 
makers trusts were longer 
limiting the investment funds 
“legals.” Trust Investment 
Committee survey disclosed that 
roughly three-fourths the trust 
funds New York State were un- 
restricted choice invest- 
ment. So, alleviate the position 
those trusts which were 
shackled the legal list, was 
decided that effort should 
made improve the service 
these funds. This effort, already 
indicated, found expression the 
recent legislation. 

The McGovern-Demo bill, which 
becomes effective July vests the 


trustee with discretion invest 


amount, per cent the 
fund, securities not otherwise 
eligible—both bonds stocks 
(listed) All investments, course, 
are still subject the general rules 
prudence. 

estimated that funds ad- 
ministered trustees New 
York State total about $13 billion. 
Roughly billion this amount, 
now restricted “legals,” will 
benefitted the new legislation. 
other words, after June 30, over 
billion will available for in- 
vestment securities not hereto- 
fore eligible. 

Research the Trust Invest- 
ment Study Committee took al- 
most four years. The legislative 
product its investigation was 
prepared after conferences with 
various New York State groups in- 
terested trust legislation, includ- 
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ing appropriate committees 
number Bar Associations 
sympathy with the purposes 
the bill. 


Common Trust Funds 


The Marine Trust Company 
Buffalo has established 
common trust fund and discre- 
tionary common trust fund. These 
common trust funds are the first 
established Buffalo, al- 
though this means investigating 
has already 
throughout wide area. The Ma- 
rine Midland Trust Company 
New York, affiliated institution, 
established, 1944, the first dis- 
cretionary common trust fund 
New York State. estimated 
that more than fifty trust institu- 
tions the country are now op- 
erating common trust funds. 

Purpose these funds ob- 
tain for smaller trusts the greater 
stability income and principal 
which are usually available only 
large estates and trusts; the lat- 
ter achieve the desired stability 
through wide diversification 
investment. 

Common trust funds furnish the 
means collective investment for 
the money which supplied 
the participating accounts. In- 
vestment these funds limited 
law certain respects for the 
protection the participating ac- 
counts. The funds are subject 
periodic examination the New 
York State and Federal Reserve 
Bank examining authorities. 
audited annual report each fund 
required law and, addition, 
periodic court accountings are re- 
quired. 

Funds the Marine Trust Com- 
pany are under the supervision 
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the directors’ trust investment 
committee, which supported 
the facilities the bank’s invest- 
ment research 
ticipation limited estates and 
trusts for which Marine Trust 
Company acts fiduciary. Under 
existing regulation, individual par- 
ticipation limited maximum 
$50,000. 


Merchandising Necessary 


Dunkerley, Deputy Man- 
ager and Secretary the Savings 
and Mortgage Division the 
Association, 
calls attention the fact that 
banks must better job mer- 
chandising they are maintain 
their leadership the field thrift 
and savings. 

Seventeen thousand the nine- 
teen thousand banking offices scat- 
tered throughout the country, 
notes, furnish savings facilities. 
However, since are highly 
competitive period for savings, con- 
siderable effort must exerted 
and sizable sums money must 
spent advertising and pro- 
moting business. 

this connection, Mr. Dunker- 
ley observes that the United States 
Savings Loan League considers 
minimum appropriation for the 
promotion savings. $10 mil- 
lion institution, this standard, 
would spend $25,000 year ad- 
vertising and promotion. But, asks 
Mr. Dunkerley, “Have you ever 
heard $10 million savings bank 
spending $25,000 year, have 
you ever heard commercial 
bank with $10 million savings 
spending anything like $25,000 
year promote its savings func- 
tions?” 


q 
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The ABA executive states that 
would probably not neces- 
per cent bank savings deposits. 
definitely the opinion, 
nevertheless, that more money 
should available maintain 
the savings function the bank- 
ing business banks are main- 
tain their position. 


Government Bond Prices 


Many bankers become unhappy 
when they witness the melting 
away appreciation their bond 
accounts. This viewpoint, main- 
tains Harold Roelse, Vice-Presi- 
dent the Federal Reserve Bank 
New York, does not give ade- 
quate consideration the mean- 
ing substantial premiums 
terms the yield obtainable 
new investments. Banks and other 
investment institutions, de- 
clares, can safety regard fluctua- 
tions few points more 
prices long-term bonds without 
concern—provided the distribution 
securities their portfolios 
appropriate the character 
their business. And while 
comfortable feeling have nice 
margin market value over cost, 
such margin usually means that 
new investments can made only 
less advantageous yields. 

must recognized, Mr. 
Roelse reasserts, that purposeful 
monetary policy cannot estab- 
lished unless the Federal Reserve 
System able pursue alternat- 
ing programs restraint, “neu- 
trality,” and ease. Such changes 
policy, course, must reflected 
interest rates; some fluctuations 
prices government and other 
bonds cannot, therefore, 
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avoided. The long-term holder 
long-term bonds need not con- 
cerned, remarked. However, the 
investor who attempts get 
long-term rate for short-term 
holding—and perhaps trading 
profit well—must assume the 
risks such policy. 


State and Municipal 
Bond Handbook 


Devine Company, insti- 
tutional bond dealers, have issued 
invaluable reference book for 
investors tax exempt securities. 
Some the topics included are: 
Salient Features State and Mu- 
nicipal Obligations; State Statisti- 
cal Data; Municipal Statistical 
Data; Local Housing Authority 
Financing; Chart the Municipal 
Bond Market; Special Types 
Tax Exempt Securities; 
tions Investment State and 
Municipal Obligations State- 
chartered Commercial Banks; Tax 
Status State and Municipal Ob- 
ligations, etc. 

Not only will bank bond port- 
folio managers find this booklet 
assistance, but will use 
trust departments well. 


SAVING? 


FOREIGN EXCHANGE CONTROL 


GERSBACH 


——a complete accounting system which enables 
foreign departments determine with accuracy 
the daily position without danger unneces- 
sary errors. 


This the first book its kind published offering 
complete system accounting control for all foreign 
exchange transactions with reproductions all the neces- 
sary forms and vouchers required put the system into 
use. 


The author has had over thirty years accounting expe- 
rience both this country and abroad and auditor 
international banking concern was able observe the 
errors, controversies and losses caused the institution 
through the lack fool-proof control system. 


result this experience that devised the 
present plan which fully set forth this book. 


Price $5.00 delivered 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE 42, MASS. 


New Ninth Edition 
Most Popular Banking Book --- 


Here book which has come 

regarded the standard work 
bank methods and administration. 
tells every phase modern 
banking from the handling the 
morning mail the extension 
credit; from the duties the 
messenger the functions the 
president. 


William Kniffin, the author, 
has not depended upon his 
tical banker. his book has 
assembled the best banking thought 
the tested results 
banking practice the most 
progressively managed institutions 
the United States. 


Send for your copy 

this valuable 

book TODAY and see 

for yourself how 
thoroughly Mr. Kniffin 
has covered his field. 


BANKERS PUBLISHING CO. 


finding out how other banks and 
bankers have met the same prob- 


lems that you are encountering every 
day you will get some valuable side- 
lights your own business. You 
will begin see ways increasing 
the efficiency your own bank. 


Price $7.50. Sent approval any bank the United States. 
BANKERS PUBLISHING COMPANY 


465 Main Street Cambridge 42, Mass. 


PRACTICAL 
ABANK 
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completely revised 1949 edition! 


ENCYCLOPEDIA 
BANKING AND FINANCE 


Glenn Munn 


Completely Revised 
GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act 1940; member, New York Society Security Ana- 
financial writer; author, “How Analyze Bank 
analysis and investment counsel. 


one compact volume, 
the gist hundreds books 
every phase banking and 
finance. authoritative, quick 
reference form, offers busy bank- 
ers and financial executives just 
the information they need an- 
swer the questions that arise 
their daily work. 

The book contains tremendous 
amount organized information: 
clear explanations over 
subjects; resumes banking laws; 
and discussions every topic con- 
cerned with banking and finance. 


answers hundreds 
questions like these: 


What was the debt the Federal 
Government for each year from 
1789? 

What the difference between guar- 
anteed and preferred stock? 

what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income 
any given year? 

Can “stop” placed the trans- 
fer stock? 

How long does take money 


Completely Revised 

For years this book has been the 
standard reference work its field. 
previous editions thousands 
copies have been new 
discusses scores new sub- 
those which have already appeared. 

Convenient Arrangement 

The arranged 
alphabetically 
providing 
Cross-referencing 
ployed. The reader 
assured having access 
phases the subject—and 
minimum time. 

Everyone connected with bank- 
ing finance will find this book 
indispensable working tool. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


and Finance. meets with approval 
will mail you $12.00 within five days. Other- 
wise may return within five days and pay 


double itself per cent com- nothing. 
What are the advantages issuing 
serial bonds? 
from both Federal and state taxes? 
Are any stocks the New York city Stat 
than 100-share lots? 


The next few weeks may the most 
important your life 


May July 4th marks the 
Treasury’s Independence Drive. those 
weeks, you can lay the groundwork for 
making your fondest dreams come true. 


The next decade will one the 
greatest America has ever seen. The op- 
portunity lifetime will come mil- 
lions Americans. 


Don’t let your opportunity pass be- 
cause you were unable grab it! 


you are not now buying U.S. Savings 
Bonds automatically, this the time 
begin. you are, sign for extra bonds. 
Sign upand buy all you can. That gold- 
for you—be ready for it! 


INo, 
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